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Statement of Question Presented 

The question is whether plaintiff’s opening statement 
to the jury stated facts which were sufficient to require 
the Court to submit to the jury in a personal injury and 
death case the issues (1) whether defendant was guilty of 
negligence; and (2) if so, whether plaintiff’s decedent was 
guilty of contributory negligence so as to bar plaintiff from 
recovering damages for his injury and death. 
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IN THE 


United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,041 

January Term, 1956 


MARGARET T. CALBREATH, Individually and as Ad¬ 
ministratrix of James B. Calbreath, Deceased, Appellant 


CAPITAL TRANSIT COMPANY, Appellee 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF AND APPENDIX FOR APPELLANT 


Jurisdictional Statement 

The matter in controversy in this case arose under the 
general jurisdiction of the District Court, plaintiff and 
plaintiff’s decedent being residents of the District of Co¬ 
lumbia, and the defendant corporation being a District of 



Columbia corporation; and the amount in controversy ex¬ 
ceeded, exclusive of interest and cost, the sum of $3,000 
(Appellant’s Appendix 2-5).* 

The jurisdiction of this Court is invoked under Title 28, 
Section 1291, U.S.C.A. 

Statement of Case 

This action was filed May 14,1953 by James B. Calbreath 
and his wife, Margaret T. Calbreath, to recover damages 
for personal injuries the husband sustained February 16, 
1953, when he was struck and knocked to the street by a bus 
owned and operated by defendant. The occurrence was at 
a regularly established bus stop near 18th Street, Hamlin 
Street, and Rhode Island Avenue, in Northeast Washing¬ 
ton, where Mr. Calbreath sought to become a passenger on 
the bus. 

t 

Mr. Calbreath died April 3, 1955, as a result of these in¬ 
juries (3). His widow qualified as administratrix and as 
such was substituted for plaintiff, James B. Calbreath (1-2). 
By leave of court on June 3,1955 (2), she filed her amended 
complaint, individually and as administratrix. Therein 
(2-6) she sought recovery of damages for said injuries, for 
her loss of consortium, and for her husband’s death, which 
resulted from said injuries. He was incapacitated from 
these injuries from February 16,1953, to his death. 

Plaintiff having demanded a jury trial (5), the case came 
on for trial on October 25, 1955, before Judge Alexander 
Holtzoff and a jury. Upon the conclusion of the opening 
statement by plaintiff’s counsel, and after some discussion 
with counsel, but before any evidence was offered, the court 
instructed a verdict for defendant (19-20). Judgment was 

* Numerals in parentheses refer to pages contained in Appellant’s 
Appendix. For purposes of convenience parties will be referred to as 
they appeared in the trial court. 
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entered thereon October 25, 1955 (21). Plaintiff duly filed 
motion to vacate verdict and judgment and grant a new 
trial (22), which was overruled (23). This appeal was 
duly and timely perfected (24). 

So far as here pertinent said opening statement (15-17) 
identified the parties and the location and nature of the 
occurrences; and then continued: 

“• * * And as he was going over there, he saw the 
bus come up, and started to run to catch it; and he ran 
for about 50 feet and then he slowed down and went 
on up to the bus stop, where people were getting on. 

“However, before he reached the stop, and while he 
was still on the sidewalk, the bus driver closed the door 
and suddenly drew away from the curb, to the left, very 
sharply, and very fast, as a result of which, due to the 
negligence of the driver, the bus struck Mr. Calbreath, 
knocked him down, on the concrete street; and he struck 
his head and shoulder. 

“ * * * He was picked up by two persons who were 
passing by—one lady in an automobile who was behind 
the bus and before whom the bus pulled out sharply 
and she had to stop very quickly to keep from hitting it; 
and another lady who was going to be a passenger on 
the bus, just as he was. (15-16) 

“We will show that from that time on he was unable 
to work and did not work any more * * * (17) that his 
death was the result of the injuries he received when he 
was struck by the Capital Transit bus.” 

(The remainder of the statement dealt with the nature 
and extent of the injuries, his hospitalization, his death, 
and that it resulted from the injuries, etc. (15-20)). 
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Regulations or Rules Involved 

Sec. 38, Traffic and Motor Vehicle Regulations of the 
District of Columbia: 

“No person shall start a vehicle which is stopped, 
standing or parked unless and until such movement 
can be made with reasonable safety/ * 

Sec. 21(a), Traffic and Motor Vehicle Regulations of the 
District of Columbia: 

“Any person who drives any vehicle upon a high¬ 
way carelessly and heedlessly in willful or wanton dis¬ 
regard of the rights or safety of others, or without due 
caution and circumspection and at a speed or in a man¬ 
ner so as to endanger or be likely to endanger any per¬ 
son or property, shall be guilty of reckless driving/’ 

Rule of Capital Transit Company, Inc., defendant herein, 
given to employees: 

“Employees must always keep a careful lookout for 
prospective passengers/’ (12) 

Statement of Points 

1. The Trial Court erred in directing a verdict against 
plaintiff upon the sole basis of the entire opening statement 
made by plaintiff’s counsel which stated facts from which 
negligence of defendant could properly be inferred. 

2. While the power to direct verdict upon opening state¬ 
ment of plaintiff’s counsel exists, it was improperly exer¬ 
cised in this case, inasmuch as fair-minded men could 
honestly draw different inferences or conclusions as to 
negligence and contributory negligence from the facts 
stated. 
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3. The opening statement was no more than an ab¬ 
breviated summary. Obviously it did not encompass the 
whole case, and hence it was error to instruct a verdict 
solely upon the basis of such statement, which was in sub¬ 
stance to the effect that defendant’s bus negligently struck 
the plaintiff’s intestate by suddenly invading the side¬ 
walk area where plaintiff’s intestate was standing and 
where he had a right to stand. Plaintiff’s intestate is en¬ 
titled to all inferences that reasonably may be drawn from 
counsel’s opening statement, and since inferences of negli¬ 
gence on the part of defendant’s intestate could be so drawn, 
the Court erred in directing a verdict on the sole basis of 
such statement. 

4. Defendant pleaded contributory negligence, but that 
is an affirmative defense, and since reasonable persons may 
draw different inferences on that issue from the abbreviated 
opening statement of counsel for plaintiff, the Court erred 
in instructing a verdict for defendant on the basis of con¬ 
tributory negligence of plaintiff’s deceased husband, this 
being a suit for damages for injuries to and death of said 
husband. In order to warrant the court’s directing a ver¬ 
dict for defendant on opening statement of counsel for 
plaintiff, it is not enough that the statement be lacking in 
definiteness or completeness, but it must clearly appear, 
after resolving all doubts in favor of plaintiff, that no 
cause of action exists. 

5. The Court erred in holding that in view of the open¬ 
ing statement no evidence could possibly be adduced which 
would establish negligence on the part of defendant. 

6. There being no duty on plaintiff to establish the ab¬ 
sence of contributory negligence, the court erred in hold¬ 
ing that, on the basis of the opening statement, no evidence 
could be adduced which would negative contributory neg¬ 
ligence; particularly since there was no duty on Mr. Cal- 


L 
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breath to anticipate that the bus would invade the side¬ 
walk area and strike him while he was standing on the 
sidewalk. 

7. The Court erred in directing a verdict as if this case 
turned on a question of law when in reality the only issue 
is one of fact which plaintiff is entitled to have tried by a 
jury. 

Summary of Argument 

I 

Facts stated in plaintiff's opening statement required 
submission of issue of negligence to jury and did not raise 
issue of contributory negligence. 

II 

Any doubt as to the sufficiency of plaintiff’s opening 
statement should be resolved in favor of plaintiff. 

III 

Plaintiff must be given the benefit of all inferences that 
can be reasonably drawn from the facts recited in the open¬ 
ing statement. 

IV 

The court failed to properly apply the correct legal 
principles to the facts stated. 

V 


No contributory negligence appeared from the opening 
statement. 


VI 


Trial court failed to give plaintiff the benefit of infer¬ 
ences from facts stated. 
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Argument 

I 

FACTS STATED IN PLAINTIFF’S OPENING STATEMENT RE¬ 
QUIRED SUBMISSION OF ISSUE OF NEGLIGENCE TO JURY 
AND DID NOT RAISE ISSUE OF CONTRIBUTORY NEGLI¬ 
GENCE. 

It was error for the District Court to instruct a verdict 
for defendant solely upon the basis of the opening state¬ 
ment by plaintiff’s counsel, which was to the effect that 
defendant’s agent, the bus driver, operated the bus on the 
occasion in question in a certain manner, and negligently 
caused the injuries to and death of plaintiff’s intestate. 
This statement to the jury raised no issue of contributory 
negligence (16, 18) on the part of plaintiff’s decedent, and 
the court erred in ruling contributory negligence existed. 


ANY DOUBT AS TO THE SUFFICIENCY OF PLAINTIFF’S 
OPENING STATEMENT SHOULD BE RESOLVED IN FAVOR 
OF PLAINTIFF. 

It was stated by this Court in Bolcmd v. Love, 222 F. 2d 
27, 95 App. D. C. 337, where this Court recently reversed 
the action of the trial court in a negligence action for di¬ 
recting a verdict for defendant upon the conclusion of 
plaintiff’s opening statement, that if the presentation ‘‘re¬ 
vealed a possible doubt as to the facts or permitted con¬ 
flicting inferences,” that was sufficient to bring the case 
within the ambit of the opinion of the Supreme Court in 
Best v. District of Columbia, 291 U. S. 411, 54 Sup. Ct. 487, 
78 L. Ed. 882. In the Boland case this Court quoted, with 
express concurrence, from the opinion in the Best case, 
as follows: 

“There is no question as to the power of the trial 
court to direct a verdict for the defendant upon the 
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opening statement of plaintiff’s counsel where that 
statement establishes that the plaintiff has no right to 
recover. The power of the court to act upon facts 
conceded by counsel is as plain as its power to act upon 
evidence produced. Oscanyan v. Arms Co., 103 U. S. 
261,263, 26 L. Ed. 539. The exercise of this power in a 
proper case is not only not objectionable, but is con¬ 
venient in saving time and expense by shortening 
trials. Liverpool, N. Y. & P. S. S. Co. v. Commis¬ 
sioners [of Emifration], 113 U. S. 33, 37, 5 S. Ct. 352, 
28 L. Ed. 899. But the power is not properly exercised 
if the opening statement leaves doubt as to the facts or 
permits conflicting inferences. Where uncertainty 
arises either from a conflict of testimony or becmse 
the facts being undisputed, fair-minded men may hon¬ 
estly draw different conclusions from them, the question 
is not one of lane, but of fact to be settled by the jury. 
Richmond & Danville R. Co. v. Powers, 149 U. S. 43, 45, 
13 S. Ct. 748, 37 L. Ed. 642; Texas & Pacific R. Co. v. 
Harvey, 228 U. S. 319, 324, 33 S. Ct. 518, 57 L. Ed. 852; 
Gunning v. Cooley, 281 U. S. 90, 94, 50 S. Ct. 231, 74 L. 
Ed. 720. The opening statement of counsel is ordinarily 
intended to do no more than to inform the jury in a 
general way of the nature of the action and defense so 
that they may better be prepared to understand the 
evidence. ‘If a doubt exists,’ said the Court in the 
Oscanyan case, supra, ‘as to the statement of counsel, 
the court will withhold its directions, as where the evi¬ 
dence is conflicting, and leave the matter to the de¬ 
termination of the jury.’ Plaintiff is entitled to the 
benefit of all inferences that may be drawn from his 
counseVs statement. To warrant the court in direct¬ 
ing a verdict for defendant upon that statement, it is 
not enough that the statement be lacking in definite¬ 
ness, but it must clearly appear, after resolving all 
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doubts in plaintiff’s favor, that no cause of action ex¬ 
ists. See Illinois Power & Light Corp. v. Hurley, 8 
Cir., 49 F. 2d 681, 864; Stuthman v. United States, 8 
Cir., 67 F. 2d 521, 523”. (Emphasis supplied.) 

There is of course no dispute reasonably possible in a 
situation such as existed in Oscanyan v. Arms Company, 
103 U. S. 261, 26 L. Ed. 539. The plaintiff’s opening 
statement there was substantially to the effect that he 
was suing on an agreement for bribe money, he being an 
official and agent of a foreign government purchasing arms 
and ammunition from defendant. Manifestly, it would be 
utterly impossible for any proof offered to affect the con¬ 
clusion which properly was reached there that plaintiff 
could not recover on such an illegal contract. 

There is a vast difference between that type of situation 
and the present situation, which is one involving negli¬ 
gence on the part of defendant’s agent. Even if one 
assumes that reasonable minds might come to only one 
conclusion as to the existence of a given set of objective 
facts, it often, indeed usually, is true that the same reason¬ 
able men may come to different conclusions as to infer¬ 
ences of negligence to be drawn from those objective facts. 


PLAINTIFF MUST BE GIVEN THE BENEFIT OF ALL INFER¬ 
ENCES THAT CAN BE REASONABLY DRAWN FROM THE 
FACTS RECITED IN THE OPENING STATEMENT. 

There never has been any modification of the law as 
indicated in the Best case as quoted above by this court 
in Boland v. Love. It is significant to note from the report 
of the Best case, cited above, that nowhere did plaintiff’s 
counsel say that defendant was negligent. His statement 
evidently was carefully framed to present the issue of 
whether the attractive nuisance doctrine was applicable 
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in that case. The Supreme Court on page 416 of 291 U. S. 
said: 

“The controversy in this case largely turns upon 
a difference of view as to the inferences to be drawn 
from the opening statement.’’ 

Then after pointing out certain portions of the statement 
the court said: 

“But with respect to each of these circumstances 
. . . the opening statement of counsel permitted an 
inference in petitioner’s favor.” 

So here, taking the few detailed statements made by 
plaintiff’s counsel, certain inferences of negligence were 
possible. However, we are not at all limited to that propo¬ 
sition. The general statement also was made that the 
defendant was negligent, and that such negligence caused 
the injuries to and death of Mr. Calbreath. The bus 
pulled away to the left and into the street from the curb 
very fast. When the bus pulled away sharply from the 
curb in front of an automobile coming along the street 
in the same direction the bus was going and behind the 
bus, this car had to stop very quickly to avoid colliding 
with it (16). There is no statement anywhere that the 
few stated details were the only items on which negligence 
would be predicated. Certainly if one suddenly wheels a 
large vehicle like a bus with an overhang away from a 
curb adjacent to which lies a sidewalk on which a person 
is standing or moving, one perfectly reasonable inference 
is that the driver of that vehicle is negligent if he fails 
to warn such person that he is going to invade the area 
that the latter then and there occupies, as he has a right 
to occupy. 

Closely resembling the present case on the basic facts 


is Cincinnati, Newport and Covington Ry. Co. v. Henne- 
berry, by the Kentucky court, Nov. 21,1952, 253 S. W. 2d 7. 
Plaintiff was standing on the sidewalk a few inches from 
the curb (as was Mr. Calbreath in the present case). The 
bus moved past the point where plaintiff was standing 
and in some way came in contact with her (necessarily 
by some part of the bus overhanging the sidewalk), 
knocked her down, and injured her. She was found lying 
on the sidewalk, as was Mr. Calbreath in the present case. 
There was a verdict and judgment for plaintiff, which was 
affirmed. Defendant’s assignment of error was directed 
to the trial court’s refusal of a motion for directed verdict 
in favor of defendant. The appellate court said: 

“It was negligence to operate the bus in such close 
proximity to the curbing as to strike a pedestrian 
standing on the sidewalk.” 

There, as here, reasonable persons might conclude that 
such operation was negligent. The Court further com¬ 
mented that there was conflicting evidence as to where 
plaintiff was standing, (defendant insisted plaintiff actu¬ 
ally was in the street), and that such conflict presented 
an issue of fact properly submitted to the jury. The fur¬ 
ther comment was made that it was not contributory 
negligence to be on the sidewalk close to the curb where 
the plaintiff (and Mr. Calbreath here), had a right to 
assume there was no danger, and this was true regardless 
of how close she was to the curb. In short, the entire 
area of the sidewalk is for pedestrians, not motor vehicles. 
This is just as true of the body of motor vehicles as it 
is of their wheels. There was no reasonable necessity 
for defendant’s bus in the present case to swing around 
over the sidewalk if the driver had used reasonable care 
in driving it away from its location adjacent to the curb. 
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But if such necessity had existed there was a duty to 
warn the persons on the sidewalk. The opening state¬ 
ment of plaintiff's counsel said the driver was negligent, 
and that such negligence injured Mr. Calbreath. The trial 
court nevertheless instructed a verdict for defendant. This 
was error. 

Another striking case on the practice question presented 
is Sartor vs. Arkansas Natural Gas Corporation, 321 U. S. 
625. Naturally there was a temptation there for the Dis¬ 
trict Judge to try to dispose of the case, since it had been 
tried three or four times and had been in court about ten 
years. He sought to accomplish that desirable end by 
granting a motion for summary judgment, notwithstanding 
the history indicated. The Supreme Court held this was 
reversible error, and stated (at page 627) that “. . . Buie 
56 authorizes summary judgment only where the moving 
party is entitled to judgment as a matter of law, where 
it is quite clear what the truth is, that no genuine issue 
remains for trial, and that the purpose of the rule is not 
to cut litigants off from their right of trial by jury if they 
really have issues to try." 

Most of the reported cases involve assignments of error 
upon the refusal of an instructed verdict for the defendant 
at the close of all the testimony. So far as can be dis¬ 
covered by examining the digest, during the entire period 
prior to 1937, in the District of Columbia, there were only 
about half a dozen cases in this court involving this ques¬ 
tion of an instructed verdict upon the conclusion of plain¬ 
tiff’s opening statement. 

Ryan v. D. C., 29 Appeals D. C., 273, 35 Wash. L. R. 162, 
was a suit against the District for damages for personal 
injuries sustained by a child in a fire station. Govern¬ 
ment immunity was claimed. 

Homblower v. George Washington University, 31 App. 
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D. C. 64, 36 Wash. L. R. 283, was a suit on a debt plainly 
barred by limitations. 

Robertson v. Washington Railway, 51 App. D. C. 311, 
279 Fed. 180, really turned on a question of sufficiency 
of the plaintiff’s pleading. 

McGovern v. Hitt, 64 F. 2d 156, 61 Wash. L. R. 232, 62 
App. D. C. 33, was a suit by a lawyer for the alleged 
reasonable value of his services on the theory that his 
express contract had been breached by the client. It was 
entirely plain on the opening statement that there was 
no breach and he had been paid his fee. This Court there¬ 
fore affirmed judgment for defendant. However, this 
Court in that case said, 

“Ordinarily the opening statement of counsel is 
intended merely to advise the jury with regard to 
the questions involved and to inform them of the facts 
on which the plaintiff relies to recover, and generally 
the court would not be justified in stopping the trial 
unless it was clearly apparent that in no circumstances 
could the plaintiff recover in the action.” 


In Smith v. O’Brien, 88 F. 2d 769, 66 App. D. C. 387 
the suit was for damages for slander. Aside from the 

* privileged character of the statement, which was relied 

T upon by the Court, it also could be observed that the slan- 

r derous statement did not appear to have been made to 

4 anybody except the plaintiff. Judgment on the opening 

statement was affirmed. There was no possibility of any 
evidence changing the result in that type of situation. 

* In Greene v. Hathaway, 191 F. 2d 656, 89 App. D. C. 229 

* (1951) the suit was for damages for personal injuries in an 

f automobile accident. Judgment for defendant on plain¬ 

tiff’s opening statement was reversed. This Court quoted, 

4 

A 
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as it had in other cases, from the Supreme Court’s opinion 
in Best v. D. C., 291 U. S. 411, as follows: 

“ ‘To warrant the court in directing a verdict’ for a 
defendant on a plaintiff’s opening statement, ‘it must 
clearly appear, after resolving all doubts in plaintiff’s 
favor, that no cause of action exists.’ ” (657) 

Diligent search has not resulted in finding any other deci¬ 
sions of this court in point on this particular question. 
There have been a few similar decisions by the Municipal 
Court of Appeals in the District of Columbia. 

In Slater v. Berlin, 83 Atl. 2d 228, that court said: 

“We have repeatedly said that directing a verdict 
on an opening statement is an extreme measure and 
should be invoked most cautiously. Unless the facts 
and all inferences which may be drawn from them are 
clear beyond any doubt, the parties are entitled to 
develop their evidence by testimony and to have the 
case submitted to the jury under proper instructions.” 
(229) 

In Custer v. A. & P., 43 Atl. 2d 716, a bottle of soda ex¬ 
ploded and injured a customer’s child. Judgment for de¬ 
fendant on plaintiff’s opening statement was reversed. 

In Hembry v. Parreco, 81 Atl. 2d 77, in a suit for damages 
for misrepresenting to plaintiff the propriety of his using 
his truck in Maryland to haul dirt for the defendant, an 
instructed verdict for the defendant on the plaintiff’s open¬ 
ing statement was reversed. It appeared that the plaintiff 
had hauled the dirt and had been arrested in Maryland. 

The only other cases in this jurisdiction on the point so 
far as research discloses involved a contract controversy, 
or question of landlord and tenant relationship, or pendency 
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of a suit in Virginia involving the same subject matter, and 
are not in point here. 

Having in mind the many thousands of cases that have 
been submitted for trial in the District of Columbia during 
the past century and a half, there is some significance in the 
fact that only the small number of cases cited above in¬ 
volved this question of an instructed verdict on a plaintiff ’s 
opening statement and reached this court or the Municipal 
Court of Appeals. It is an extreme procedure; and ought 
to be, as it is, a very unusual procedure. It is utterly im¬ 
possible in a personal injury negligence case to summarize 
within any permissible period of time the various facts and 
inferences that go into the total picture that emerges after 
the witnesses have been heard on the witness stand. No 
matter how discerning may be the presiding judge, it will be 
rare indeed that he can gain a complete, correct picture of 
-what transpired in this type of case from the opening state¬ 
ment of even the most meticulous and thorough lawyer 
representing a plaintiff. 

In connection with an instructed verdict the Supreme 
Court said in Wilkerson vs. McCarthy, 336 TJ. S. 56, at 57: 

. . in passing upon whether there is sufficient evi¬ 
dence to submit an issue to the jury we need look only 
to the evidence and reasonable inferences which tend to 
support the case of a litigant against whom a peremp¬ 
tory instruction has been given.” 

The holding was that the Circuit Court erred in affirming 
a judgment for the defendant on an instructed verdict. It 
was an employer’s liability case involving negligence, but 
the exact facts are not here important. 

In Tennant v. Peoria and Pekin Union R. Co., 321U. S. 29, 
88 L. Ed. 520, the employer was sued for damages for the 
death of a switchman employee. The defendant had a rule 
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that required the locomotive bell to be rung before moving 
the locomotive. The bell was not rung; the body of the 
switchman was found at about the point where the engine 
moved; and the Court held that the court below erred in 
holding as a matter of law that the failure to ring the bell 
was not a proximate cause of the death. The Court said, 
at 35: 

“It is the jury, not the court, which is the fact-finding 
body. It weighs the contradictory evidence and infer¬ 
ences . . . and draws the ultimate conclusion as to the 
facts.’’ 

In the instant case the defendant had a rule “employees 
must always keep a careful lookout for prospective pas¬ 
sengers” (12). 

In Huff vs. L. & N. R. R. Co., 198 F. 2d 347 (5th C. C. A.), 
a passenger got off the train to send a telegram. The train 
started. He ran alongside to get on, but the doors were 
closed, and he fell off the platform to the ground and was 
injured. There was a summary judgment for defendant, 
apparently on consideration of plaintiff’s deposition as to 
the details of the occurrence. The judgment was reversed. 
The Circuit Court said that there was no authority to cut 
off the right of a jury trial if there was a genuine issue. 
“Where negligence may reasonably be inferred even from 
undisputed facts, it is for jury to say whether negligence 
shall be so inferred” (at page 348). 

In Tobin v. Penna. R. R. Co., 69 App. D. C. 262, 263, 100 
F. 2d 435, there was a motion for an instructed verdict in 
a negligence case. This court said: 

“. . . the evidence must be construed most favorably 
to the plaintiff; to this end he is entitled to the full 
effect of every legitimate inference therefrom; if upon 


the evidence, so considered, reasonable men might 
differ, the case should go to the jury . . (263). 


Judgment for the defendant on the instructed verdict was 
reversed. The situation is much stronger in favor of the 
plaintiff when he is not even permitted to put on his evi¬ 
dence, but the court instructs a verdict for the defendant 
upon the very abbreviated thumb-nail summary of counsel 
in making the opening statement, which has no real purpose 
except to apprise the jurors and perhaps the judge of the 
general nature of the lawsuit then to be tried. 

In Sheumaker v. Capital Transit Company, 79 App. D. C. 
102, 143 F. 2d 142, there was a judgment entered for de¬ 
fendant in the trial court on defendant’s motion after ver¬ 
dict for plaintiff. This Court said that the question is not 
whether there is sufficient evidence to support the Judge’s 
decision, but whether there is evidence upon which reason¬ 
able men might differ as to negligence and other elements 
of liability (143). The facts that the plaintiff was on the 
sidewalk where he had a right to be, that a bus was at the 
bus stop, that the plaintiff was approaching the bus stop to 
become a passenger, that the bus suddenly and without 
warning rapidly pulled away from the curb, turning sharply 
in so doing, and that in making that movement the bus 
projected over the sidewalk area and struck plaintiff’s hus¬ 
band, are objective facts. But the inferences to be drawn 
from those facts might be different in the minds of different 
men, equally reasonable. That is peculiarly the situation 
appropriate for a jury to consider and resolve. The open¬ 
ing statement included one that the decedent was knocked 
down due to the negligence of defendant’s bus driver. If 
it was due to the driver’s negligence as stated by counsel, 
plainly it was error to instruct a verdict for the defendant, 
unless the statement also showed as a matter of law a 
factual situation as to which no two reasonable men would 
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draw different conclusions, that is to say, that the decedent 
was guilty of contributory negligence which proximately 
contributed to cause his injuries. Therefore this court 
should reverse the action of the trial court in this case. 

IV 

THE COURT FAILED TO PROPERLY APPLY THE CORRECT 
LEGAL PRINCIPLES TO THE FACTS STATED 

The Court failed to properly apply the correct legal prin¬ 
ciples to the facts stated. The trial court erred in failing 
to apply the governing principles to this case. We have 
here a statement of facts which the plaintiff said would be 
proved, and as the Supreme Court said, those statements 
must be construed most strongly in favor of the plaintiff in 
considering the propriety of an instructed verdict based on 
such statements. It is the plaintiff’s right to have such 
statements considered most favorably to the plaintiff with 
respect to the inferences which fair-minded men might 
honestly draw therefrom. It is common experience for the 
objective facts of an occurrence to be practically undisputed, 
but at the same time reasonable persons to draw radically 
different inferences or conclusions from those objective 
facts. That is peculiarly applicable to a personal injury 
case, such as the present. 

It is important to bear in mind that neither in this case 
nor any other does the plaintiff’s counsel undertake to 
state each and every detail of the occurrence or transaction 
from beginning to end. On the contrary, the purpose of 
the statement is simply to give a bird’s-eye view of the 
general nature of the controversy. It is peculiarly inappro¬ 
priate, therefore, in a negligence case, to give an instructed 
verdict on the basis of plaintiff’s opening statement, when 
it does not contain any statement which affirmatively pre¬ 
sents a situation which constitutes a defense as a matter 
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of law. There is no sort of comparison between this or any 
other negligence case and the bribery transaction presented 
in the Osccmyan case, Oscanyan v. Arms Co., 103 U. S. 261, 
cited above. Certainly the abbreviated statement of facts 
presented by plaintiff’s counsel in the opening statement 
here revealed “possible doubt as to the facts or permitted 
conflicting inferences.” It is appropriate to call attention 
to the fact that counsel’s reference to the negligence of 
the driver near the end of his statement on the matter of 
how the injuries were sustained, is not at all limited to 
the act described in the words immediately preceding, viz., 
that the driver closed the door and suddenly drew away. 
On the contrary, such characterization of the driver’s con¬ 
duct relates to everything that occurred on the occasion in 
question. The fact that some of the details were mentioned 
does not negative the inference that there were other acts 
or omissions on the part of the driver which proximately 
contributed to cause the injuries sustained by Mr. Cal- 
breath. Under the statement made, for example, it would 
have been permissible to show that the driver saw Mr. 
Calbreath in the place of danger, and notwithstanding that 
fact continued in the course of conduct which resulted in 
the injury. 

Plaintiff’s opening statement did not state or show that 
decedent was negligent. Surely it cannot be held that as a 
matter of law one is negligent who runs to catch a bus and 
fails to anticipate that it will sharply turn away from the 
curb and invade the sidewalk coincident with the prospec¬ 
tive passenger reaching the approximate point of boarding 
the bus. It is to be emphasized here that there is nothing 
in the statement to suggest that decedent was in the street. 

On the contrary, he was on the sidewalk, where he had 
a superior right to be. Of necessity, in order for the con¬ 
tact to have occurred that did occur, some portion of the 
bus had to invade the sidewalk area. Certainly reasonable 
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men may differ as to whether the driver of the bus was 
negligent in turning his bus as he did at the exact moment 
and under the circumstances he did turn it. That would 
depend upon a number of circumstances, which would de¬ 
velop in the testimony. 


V 

NO CONTRIBUTORY NEGLIGENCE APPEARED PROM THE 

OPENING STATEMENT 

It does not appear, from the opening statement or other¬ 
wise, that Mr. Calbreath knew that the bus was going to 
project over the sidewalk area, where he was properly 
standing, or moving, as the case might be. Defendant does 
not own an easement over the sidewalk area. There is 
no duty on citizens properly using the sidewalk area to 
anticipate an invasion thereof by buses or other motor 
vehicles. There was no statement to the effect that the 
driver was unaware of Mr. Calbreath’s presence, or of 
his desire to board the bus. There was no statement that 
Mr. Calbreath knew, or that the circumstances were such 
that he ought to have known, that the bus was about to 
move in such a manner as to invade the sidewalk area. 
Those and many other circumstances are properly for con¬ 
sideration in connection with the taking of testimony, and 
a charge to the jury at the conclusion of the testimony. 
They do not have any proper place in an abbreviated open¬ 
ing statement as to the general nature of the controversy. 

In the Maryland case of Baltimore Transit Co. v. State , 
194 Md. 421; 71 Atl. 2d 442 the decedent, for whose wrong¬ 
ful death suit for damages was brought for the benefit of 
his widow and children, was crossing a street when he was 
struck by defendant’s street car. After verdict and judg¬ 
ment for plaintiff, defendant appealed and, among other 
things, assigned error for refusing its motion for an 
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instructed verdict on the ground of contributory negligence 
of the deceased. In the course of the court’s opinion affirm¬ 
ing the judgment for plaintiffs, the court stated: 

“Likewise, the court cannot rule as matter of law 
that Castranda was guilty of contributory negligence. 
The question of contributory negligence must be con¬ 
sidered in the light of all the inferences favorable to 
the plaintiff’s case that may be fairly deduced from the 
evidence. Where there is a conflict of evidence as to 
material facts relied on to establish contributory neg¬ 
ligence, or more than one inference may be reasonably 
drawn therefrom, the question should be submitted to 
the jury. In order that a case may be withdrawn from 
the jury on the ground of contributory negligence, the 
evidence must show some prominent and decisive act 
which directly contributed to the accident and which 
was of such a character as to leave no room for differ¬ 
ence of opinion thereon by reasonable minds. . . In 
addition, before a person killed in an accident can be 
declared to have been guilty of contributory negligence 
as matter of law, the trial court must give consider¬ 
ation to the presumption that he exercised ordinary 
care for his own safety in accordance with the natural 
instinct of human beings to guard against danger.” 
(447) (Emphasis supplied.) 

In the case at bar there was no “prominent or decisive 
act” by Mr. Calbreath which contributed to the fact that 
he was struck and knocked to the street by the bus. 

In Mar dorf v. Duluth Superior Transit Co 194 Minn. 537, 
261 N.W. 177, there was a verdict for plaintiff, but the trial 
court entered judgment for the defendant notwithstanding 
said verdict. The ground therefor was that plaintiff was 
guilty of contributory negligence as a matter of law. The 
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Supreme Court of Minnesota reversed. The facts were 
quite similar to the facts in the instant case. A street car 
stopped at a terminal which was on a curve. Plaintiff rapped 
on the door, but apparently the operator did not hear or see 
him at that point. The car moved forward and stopped 
again. Plaintiff started walking up to the front of the car 
to board it. The operator apparently concluded there was 
no one there and started ahead around the curve. The rear 
end of the car swung out and hit the plaintiff, injuring him. 
The motorman testified the swing would be about 18 inches. 
That Court said : 

“. . . If from the testimony the circumstances shown 
thereby and the reasonable inferences which could be 
drawn therefrom, the jury could reasonably find as it 
did, then the verdict must stand . . . it is not suffi¬ 
cient . ... that the Trial Court in its discretion ought 
to have granted a new trial. ... It (judgment not¬ 
withstanding the verdict) should not be ordered unless 
the evidence is practically conclusive against the ver¬ 
dict. . . .” (261 N. W. 177-178) 

On the question of contributory negligence the court 
observed: 

“They (plaintiff and wife) took the nearest and most 
accessible course to reach the entrance door ... It 
cannot well be said that plaintiff was guilty of contribu¬ 
tory negligence as a matter of law.” (261 N. W. 180) 

In Griffin v. Missouri Power Co., 99 S. W. 2d 474 (not in 
State Reports), plaintiff was standing on a sidewalk near a 
bus stop and was struck by the overhang of a bus passing 
him and turning sharply to the left because the street nar¬ 
rowed at that point and the curb line was 42 inches from the 
line on which plaintiff was standing. Plaintiff saw the bus 
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approaching and was seeking to become a passenger. The 
Missouri court said: 

‘‘Plaintiff was both oblivious to his peril which was 
imminent, and unable to escape when his peril became 
apparent”, and further that he had “no reason to 
anticipate that the driver would operate it in such a way 
as to strike people at that place, (i.e., on the sidewalk) 
. . . the sidewalk being exclusively for pedestrians 
and not for busses, the driver had no right to presume 
that plaintiff would step aside and avoid the danger the 
driver was creating. We would have to go to an ex¬ 
treme indeed to say that a person standing on a side¬ 
walk should as a matter of law anticipate that a bus, 
even if approaching toward him, is going to be operated 
in such a way as to strike him. . . .” 

Judgment for plaintiff was reversed because of an error 
in the charge unrelated to the question here considered. 

In Philadelphia Rapid Transit Company v. Alcorn, 266 
Fed. 50 (1920), 

An old lady attempted to board a car, and the con¬ 
ductor closed the door before she started to get on. She 
raised her elbow and as the car started off rather sud¬ 
denly it injured her. There was a verdict and judgment 
for plaintiff. The court said: 

‘ ‘ The plaintiff was not injured while boarding the car. 
She was injured after she had been brought to the car 
on the carrier’s invitation of open doors, a place of 
safety so long as the car stood still, but a place of 
danger the instant it started—and after she had been 
refused admission by the sudden and premature closing 
of the doors—an act which in itself may have involved 
negligence. Therefore merely to provide doors and to 
dose them does not constitute the full measure of a 
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carrier’s duty to its passengers howsoever positioned. 
Whether the defendant carrier in this case did exercise 
such care toward the plaintiff in the position in which 
it then had placed her and had left her, were, it seems 
to us, questions of fact properly submitted to the jury 
under appropriate instructions by the trial judge. It 
further appears that the facts on which the breach of 
duty was predicated were sufficient to prove the negli¬ 
gence and to sustain the verdict rendered.” 

In the case of Great Falls and Old D. R. Co. v. Hamerly, 
40 App. D.C. 196, 41 Washington L.R. 231, decided in 1913, 
the plaintiff was on a station platform and signaled de¬ 
fendant’s suburban car to stop for her to board it. The 
car did not stop but passed at a very high speed, and the 
wind thereby created blew her down on the platform and 
injured her. Defendant unsuccessfully sought a reversal 
of judgment for plaintiff on the ground that plaintiff was 
guilty of contributory negligence as a matter of law. This 
court said (p. 232): 

“It is urged that she was negligent in failing immedi¬ 
ately to step back. Assuming that the car was going 50 
miles an hour, and we think the jury would have been 
warranted in finding that to have been its speed, it was 
going 73 Vz feet a second. Plaintiff fixed the distance of 
the car from her when she realized it would not stop, at 
about 50 or 100 feet. It is apparent, therefore, that 
only about a second of time interposed between her 
realization that the car would not stop and the accident. 
To say that a woman weighing nearly 200 pounds, 
situated as she was, startled as she may have been— 
indeed as she says she was—was guilty of contributory 
negligence because she permitted a second to elapse 
without getting out of the way, would be to usurp the 
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functions of the jury. Clearly it was for themto decide, 
as practical men, whether plaintiff's conduct was not 
natural and reasonable." 

We submit here that Mr. Calbreath did not have even one 
second's warning that the bus was going to swing around 
sharply and invade the sidewalk area where he had a right 
to be. He was not under any duty to anticipate such in¬ 
vasion, for it was clearly negligent, if not otherwise illegal, 
and one is not under a duty to anticipate that the other 
party will act wrongfully. In any event, whether he should 
have stepped back whatever number of feet was necessary, 
was an issue of fact for the jury. Indeed, it does not appear 
but that he may have had to step back several steps, rather 
than just one step, as in the reported case just cited. The 
opening statement in this case did not say how many feet 
over the sidewalk area the bus projected, and it does not 
otherwise appear in the record. There was no right in the 
defendant to invade that area at all. 

Similarly in Burr v. Va. Rwy. & Power Co., 145 S.E. 833, 
151 Va. 934, it was held that whether the plaintiff was guilty 
of contributory negligence in failing to get out of the way of 
a trolley car which made a side swing while passing along a 
narrow passageway in the terminal station was a question 
for the jury. There was no narrow passageway here to 
warn Mr. Calbreath. On the contrary, he was on the side¬ 
walk and defendant's bus invaded the area where it had no 
right to be. Even if it be thought that in some circum¬ 
stances the bus has a right to invade the sidewalk area, 
certainly it is for the jury to say whether when that invasion 
is imminent at a bus stop where passengers assemble to 
board the bus, the driver ought to warn those potential 
passengers of his intention to invade said area. It mani¬ 
festly is error for a court to decide that as a matter of law 
such potential passenger is guilty of contributory negligence 
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in failing to anticipate such invasion and mnst ran out of 
the way to avoid the rear of the bus hitting him. 

In Campbell v. D. C., decided by this conrt in 1935, 64 App. 
D. C. 375; 78 F. 2d 725, this court said (p. 726): 

“But the deceased and her daughter were not direct¬ 
ing or controlling the movement of the automobile; 
and, there being no evidence of want of due care on their 
part for their own safety, their contributory negligence 
cannot be presumed, but on the contrary, in the circum¬ 
stances, they are presumed to have done all that pru¬ 
dence and care required of them to avoid the accident. 
• • • 

That, of course, is the rule generally followed, viz, that 
there is a presumption that due care was used, and in order 
to establish contributory negligence or have it available in 
any way, the defendant must make proof thereof. The 
presumption, of course, is purely a rebuttal, evidentiary 
presumption, but* nevertheless it applies until rebutted by 
evidence. Here there was no statement by plaintiff’s coun¬ 
sel indicative of negligence on the part of the deceased. De¬ 
fendant made no opening statement. Moreover the infer¬ 
ences of negligence, if any, must be drawn by the jury, not 
by the judge, and same must be based on evidence, not on 
conjecture as was done here. 

VI 

TRIAL COURT FAILED TO GIVE PLAINTIFF THE BENEFIT 
. OF INFERENCES FROM FACTS STATED 

Probably there is almost universal agreement that to 
instruct a verdict on an opening statement of negligence in 
a personal injury case rarely is proper. The almost com¬ 
plete absence from the reports of such cases attests the 
soundness of this statement. It is conceivable that a negli- 
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gence case might tarn on such a narrow qnestion of law 
ultimately that counsel might deliberately so frame his 
opening statement as to make this device or procedure ap¬ 
propriate in the circumstances., Apparently, counsel did 
that in the Best case, and in Boland v. Love, cited above. 
It is to be noted in the Best case how carefully plaintiffs 
counsel molded saying that the defendant was “negligent”; 
and how detailed was the statement in the Boland case to 
point up the exact law question. In both those cases it was 
held that the instructed verdict was error. It is even 
plainer that the instructed verdict in the present case was 
error. 

The Supreme Court said that in considering the question 
of whether it is proper to instruct a verdict upon an opening 
statement, the plaintiff is entitled to the benefit of aU 
inferences that may be drawn from counsel’s statement. 
The statement in the present case included a summary state¬ 
ment that defendant was negligent, and that the negligence 
caused the injuries and death. Assuming that such a state¬ 
ment involves a conclusion, both of fact and of law, never¬ 
theless it does involve a statement of fact, with particular 
reference to inferences to be drawn from objective facts. 
It was stated that the occurrence resulted from the negli¬ 
gence of the bus driver. No testimony or evidence of any 
kind had been introduced. If the statement is to be con¬ 
strued most favorably to the plaintiff, as the Supreme Court 
says it must, then the statement by counsel included a 
statement of liability (and inferentially all subordinate 
facts requisite thereto), unless as a matter of law it also 
affirmatively show contributory negligence. I submit that 
it did not show contributory negligence. The instruction 
was error. 

Of course it will be borne in mind that appellant is not 
relying solely upon counsel’s general statement that de¬ 
fendant was negligent and such negligence caused the in- 
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juries and death (although that would seem sufficient for 
the immediate purpose of the opening statement); but also 
in such opening statement appellant’s counsel said that 
while Mr. Calbreath 

“was still on the sidewalk the bus driver closed the 
door and suddenly drew away from the curb, to the left, 
very sharply, and very fast, as a result of which, due 
to the negligence of the driver, the bus struck Mr. Cal¬ 
breath, knocked him down on the concrete street . . . .” 
(16) 

“ . . . one lady in an automobile who was behind the 
bus and before whom the bus pulled out sharply . . . 
had to stop very quickly to keep from hitting it.” (16) 

The quoted language was specific as to the conduct men¬ 
tioned. Several different inferences could be drawn from 
such objective facts. Some of those inferences would lead 
to a conclusion that the driver was negligent. Upon proof 
being introduced, the jury might reasonably have so con¬ 
cluded. In any event plaintiff was entitled to the jury’s 
consideration of the evidence on the conduct mentioned, and 
1 on any other conduct that fell within the general purview of 
the pleadings. Counsel’s statement included a statement 
that it was negligent to do those things. That statement of 
negligence, as elsewhere discussed in this brief, was not lim¬ 
ited to, but it included, all the specific acts mentioned. 

Presumably the bus driver must have known that the rear 
end of his bus would invade the sidewalk area as he turned 
sharply away from the curb. He is charged with such 
knowledge. There is nothing to indicate any necessity for 
such a fast and sharp turn out into the street. There is 
nothing to indicate any necessity for his making the move¬ 
ment “very fast;” and certainly nothing to negative the 
fact that he could have warned persons that he was going 
to invade the sidewalk area. 
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This situation closely resembles those that the Missouri, 
Minnesota, and Kentucky courts held were sufficient to sup¬ 
port a jury verdict for plaintiff. (See Griffin, Mardorf, and 
Cincinnati A.T.C. Co. cases, cited herein). 

The defendant’s own rule was that “Employees must 
always keep a careful lookout for prospective passengers.” 
(13). Mr. Calbreath was a prospective passenger, and the 
inference is that the driver of the bus violated the com¬ 
pany’s own rule. 

vn 

Conclusion 

For the reasons and upon the authorities hereinabove in¬ 
dicated, appellant respectfully urges that the judgment 
below should be reversed and this cause remanded to the 
District Court for trial on the merits. 

Respectfully submitted, 

Waebjsn E. MuiuEB, 

910 Seventeenth Street, N. W., 

Washington, D. C., 
Attorney for Appelant . 
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17 Filed May 17, 1955. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 2194-53 

James B. Calbreath, et aL, Plaintiffs, 


vs. 

Capital Transit Company, Defendant 

Order Substituting Party Plaintiff 

Upon consideration of the motion of Margaret T. Cal- 
breath to substitute her, in her capacity as administratrix, 
for plaintiff James B. Calbreath, and it appearing to the 
satisfaction of the Court that said plaintiff James B. Cal¬ 
breath died intestate on April 3, 1955, and that plaintiff 
Margaret T. Calbreath has been appointed administratrix 
of his estate, it is by the Court this 17 day of May, 1955, 

Ordered that Margaret T. Calbreath as administratrix of 
the estate of James B. Calbreath, deceased, be and she is 
hereby substituted as party plaintiff in the above-entitled 
cause in the place and stead of James B. Calbreath, de¬ 
ceased. 

Bernard M. Curran, 

Judge . 

We consent: 

Hogan & Hartson, 

By Francis L. Casey, Jr^ 

Attorneys for Defendant. 

18 Filed Jun. 3,1955. Harry M. Hull, Clerk 

Order 

Upon oral motion made by plaintiff at pretrial proceed¬ 
ings it is by the Court this 3 day of June, 1955, 




Ordered that plaintiff be and she is hereby allowed to file 
the annexed amended complaint. 

C. B. Green, 

< Judge. 

No objection: 

Francis L. Casey, Jr., 

Attorney for Defendant . 

19 Filed Jun. 3,1955. Harry M. Hull, Clerk 

Amended Complaint for Damages Because of Personal 

Injury and Death Resulting from Defendant’s Negli¬ 
gence 

Count I 

1. The matter in controversy herein arises under the 
general jurisdiction of the Court and exceeds the sum of 
Three Thousand Dollars ($3,000) exclusive of interest and 
costs. 

2. This amendatory and substitute complaint is filed in 
lieu of plaintiffs’ original complaint filed herein May 14, 
1953, inasmuch as the original plaintiff, James B. Calbreath, 
has died after this action was begun, and after original pre¬ 
trial proceedings herein. On defendant’s motion herein, 
new pretrial proceeding has been ordered. Plaintiff, as 
administratrix, has become a party. 

3. On or about February 16, 1953, defendant, a corpora¬ 
tion existing under the laws of the District of Columbia, 
was and still is operating as a common carrier of passengers 
in the District of Columbia and for the purpose of trans¬ 
porting passengers, defendant operated street cars and 
busses on the public streets of said District. 

4. On the occasion in question, defendant by its agent was 
operating a bus for the carriage of passengers along 18th 
Street, N. E. in said District and in the vicinity of the inter¬ 
section of said 18th Street and Hamlin Street and Brent¬ 
wood Road, N. E., a regularly designated bus stop thereto¬ 
fore established was then and there existing at which point 
defendant invited passengers to assemble for the purpose 
of boarding its busses and become passengers thereon. 


20 5. Plaintiff’s intestate, James B. Calbreath, at the 

time and place hereinabove stated arrived at said bus 
stop for the purpose of boarding one of defendant’s buses 
as a passenger. While said intestate was in the act of at¬ 
tempting to board said bus, the driver thereof moved the 
bus in such manner that it struck plaintiff’s intestate and 
knocked him down upon the street, inflicting serious injuries 
upon him. 

6. As a proximate result of defendant’s negligence at the 
time and place alleged said James B. Calbreath struck his 
head on the concrete pavement and suffered sundry bruises 
and contusions, and injury to his nervous system. As a 
result thereof he was wholly incapacitated from pursuing 
his usual occupation for a substantial period, to wit, thence 
until his death on April 3,1955. 

7. During such period, said intestate incurred the ex¬ 
penses and obligations for medical attention and hospital 
care reasonably necessary in that behalf, and during the 
periods that he was not confined in a hospital, it was neces¬ 
sary for him to obtain nursing care, which he did obtain, 
from this plaintiff individually. 

8. Subsequent to the death of the said James B. Cal¬ 
breath, this plaintiff was upon due application appointed 
and qualified as administratrix of the estate of said James B. 
Calbreath by an order of the United States District Court, 
Sitting in Probate, Docket No. 87604, entered on April 21, 
1955. Thereafter, on May 17,1955, by an order in this cause, 
this plaintiff as administratrix was substituted as plaintiff 
in lieu of the said James B. Calbreath, who was a plaintiff 
in the original complaint filed herein on May 14,1953. 

Wherefore, plaintiff Margaret T. Calbreath, as adminis¬ 
tratrix, demands judgment against the defendant in the sum 
of Thirty Thousand Dollars ($30,000) and costs. 

Count II 

1. This plaintiff as administratrix as aforesaid adopts 
paragraphs numbered 1, 2,3, 4,5, 6 and 8 of Count I hereof 
as a part of this count, the same as if herein repeated in full. 

2. This plaintiff, as administratrix, avers that the 


i 

I 



4 


21 death of the said James B. Calbreath on April 3,1955, 
proximately resulted from the negligence of defend¬ 
ant as heretofore alleged. 

3. Said deceased left surviving him his widow, the plain¬ 
tiff herein, and one adult son, James B. Calbreath, Jr., a 
resident of California, they being the only surviving spouse 
and next of kin entitled under the laws of the District of 
Columbia to recover damages because of said death. 

4. The necessary and reasonable funeral expenses of said 
decedent, incurred by plaintiff, aggregated $825.00. 

5. The deceased and this plaintiff had been husband and 
wife for many years; their relationship was affectionate, 
and the deceased afforded care and maintenance to plaintiff, 
his wife, together with companionship, assistance, and con¬ 
sortium, usual and proper between husband and wife; of all 
of which plaintiff has been deprived by reason of the death 
of her said husband, proximately resulting from defend¬ 
ants negligence as aforesaid. 

Wherefore, this plaintiff as administratrix demands 
judgment against defendant because of said wrongful death 
in the sum of Fifteen Thousand Dollars ($15,000) and costs. 

Count III 

1. Plaintiff Margaret T. Calbreath individually adopts 
paragraphs 1 through 6 of Count I, the same as if copied 
here in full. 

2. On February 16, 1953, and for many years prior 
thereto, and thence until the death of James B. Calbreath, 
this plaintiff was his lawful wife and they lived together 
happily as husband and wife. This plaintiff derived com¬ 
fort, aid, and assistance from said decedent and enjoyed 
the usual relationships of husband and wife. 

3. As a proximate result of the injuries sustained by this 
plaintiff’s said husband, caused as aforesaid by the negli¬ 
gence of defendant, the plaintiff lost the society, companion¬ 
ship, consortium, and assistance of said husband from and 
after February 16, 1953, thence until his death on April 3, 
1955. 

4. Because of the serious condition of her said husband, 


resulting from defendant’s negligence, plaintiff was re¬ 
quired to and did nurse him during the times when he was 
not confined to a hospital and suffered worry and impair¬ 
ment of her health because of the care required of her 
22 said husband and because of liis seriously impaired 
physical and mental condition, which eventuated in 
his death. 

Wherefore, this plaintiff individually demands judgment 
against defendant in the sum of Ten Thousand Dollars 
($10,000) and costs. 

Warren E. Miller, 

91017th Street, N. W., 

Washington, D. C., 

Attorney for Plaintiff. 

Demand for Jury Trial 

Plaintiff demands trial of the above-entitled cause by jury. 

Warren E. Miller, 

Attorney for Plaintiff. 

10 Filed May 20, 1953, Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 2194-53 

James B. Calbreath and Margaret T. Calbreath, 509 
Quincy Street, N. W., Washington, D. C., Plaintiffs 

v. 

Capital Transit Company, 36th and M Streets, N. W., 
Washington, D. C., Defendant 

Answer 

First Defense 

The Complaint fails to state a cause of action entitling the 
plaintiffs to relief. 

] 

i 



Second Defense 

1. The defendant admits that it operates buses north¬ 
bound on 18th Street between Hamlin Street and Brentwood 
Road, N. E., in the District of Columbia, and that there is a 
bus stop at this location, but denies that the bus stop is 
provided by the defendant, Capital Transit Company. 

2. The defendant is without knowledge of any accident 
befalling the male plaintiff at such location on February 16, 
1953. It is furthermore without knowledge as to any 
injuries and damages allegedly sustained by the plaintiffs. 

3. The defendant denies that the plaintiffs’ injuries and 
damages, if any, resulted from any negligence or careless¬ 
ness on its part or on the part of its agents, servants or 
employees. 

4. The defendant denies each and every other allegation 
of the complaint not herein specifically answered. 

Third Defense 

The male plaintiff assumed the risk of any injuries and 
damages which allegedly befell him. 

11 Fourth Defense 

The injuries and damages, if any, allegedly sustained by 
the plaintiffs resulted from the sole or contributory negli¬ 
gence of the male plaintiff at the time and place alleged. 

Hogan & Hartson, 

By Paul R. Connally, 

Attorneys for Defendant, 

810 Colorado Building, 

Washington 5, D. C. 

Certificate of Service 

A copy of the foregoing Answer was mailed this 19th day 
of May, 1953, to Warren E. Miller, Esq., 910 17th Street, 
N. W., Washington, D. C., attorney for the plaintiffs. 

Hogan & Hartson, 

. By Paul R. Connally, 

i Attorneys for Defendant. 
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Filed June 3,1955. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 2194^53 

Calbreath, Plaintiff, 


vs. 

C. T. C., Defendant 

Supplemental Pretrial Proceedings 

Statement of Nature of Case: June 3,1955. 

P’s pretrial statement, as amended, adopted, and is in 
complete substitution of previous pretrial statement, filed 
Dec. 15,1954. 

D. C.T.C. adopts the answer to the original complt. as an 
answer to the amended complt., and likewise adopts pretrial 
statement filed herein on Dec. 15, 1954, and as supplement 
thereto, C.T.C. pleads the statute of limitation to the 
wrongful death count of the amended complt. In view of 
amendment of complt., D, CTC, granted leave to take deposi¬ 
tions of physicians. Counsel for P agrees to provide coun¬ 
sel for the D with medical reports showing the connection 
between injuries sustained in this case and the death 
claimed to have resulted therefrom. 

R. B. Keech, 
Pretrial Judge. 

Warren E. Miller, 

Attorney for Plaintiff; 

Francis L. Casey, Jr., 

Attorney for defendant. . 


I 
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24 Filed June 3, 1955. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 2194-53 

Margaret T. Calbreath, Individually and as Administra¬ 
trix of James B. Calbreath, Deceased, Plaintiff, 


vs. 

Capital Transit Company, Defendant 

Plaintiff’s Pretrial Statement 

Since this action was instituted, James B. Calbreath died 
on April 3, 1955, and his widow, Margaret T. Calbreath, 
qualified as Administratrix April 21, 1955, and in such 
capacity has been substituted as plaintiff in lieu of James 
B. Calbreath. She remains as plaintiff in her own right 
as in the original complaint filed herein May 14,1953. 

The cause of action set forth in Count III of the amended 
complaint by Margaret T. Calbreath is the same as that 
pleaded in the original complaint in Count II. The cause 
of action pleaded by the administratrix in the amended 
complaint in Count I is the same as in the original Count I, 
to wit, a cause of action for personal injuries sustained by 
Mr. Calbreath which survived by reason of Title 12, Section 
101, of the District of Columbia Code. Because of the re¬ 
strictive provisions in that section, claim for pain and suf¬ 
fering has been eliminated. 

In Count I of the amended complaint more specific alle¬ 
gations are made with reference to nursing services in ac¬ 
cordance with the case of Hudson v. Lazarus , No. 11,870, 
decided by the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit November 24, 1954 (reported in 
the Washington Law Reporter, Volume 83, No. 19, issue of 
May 13, 1955, at page 453). 

The specific act of negligence of defendant causing 
injury and death of James B. Calbreath, who at the time 
was seeking to board the bus as a passenger was in failing 
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under the circumstances then existing to allow him sufficient 
time to board the bus and in abruptly pulling away 
25 from the curb in such a manner that the bus knocked 
him to the street. 


Special Damages : 

Physicians and medicine 

$ 340.00 

Loss of wages, 110 weeks @ $30 

3300.00 

St. Elizabeth’s Hospital 

327.00 

Nursing services for wife—110 weeks at 

$70 per week 

7700.00 

Funeral expenses (Title 16-1201, 

D.C. Code) 

825.00 

Total 

$12492.00 


Stipulations : 

It is desired to stipulate: 

1. That James B. Calbreath died on April 3, 1955, at St. 
Elizabeth’s Hospital, where he was admitted on February 
17, 1955. 

2. Hospital records admitted without formal proof of 
authenticity. 

3. Medical bills admitted as reflecting the services ren¬ 
dered Mr. Calbreath and the prices charged therefor, and 
that such prices were the customary and reasonable prices. 
(Counsel will attempt stipulate & initial.) 

4. That plaintiff Margaret T. Calbreath was duly quali¬ 
fied and appointed administratrix of the Estate of James 
B. Calbreath, deceased, on April 21,1955, and is still acting 
in that capacity. 

5. Funeral expenses of James B. Calbreath amounted to 
$825.00. 

Warren E. Miller, 

910 17th Street, N.W., 

Washington, D. C., 
Attorney for Plaintiff. 


Seen: 

Francis L. Casey, Jr., 

Atty for deft. CTCo . 

• • • • 
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24 Filed June 3, 1955. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 2194-53 

Margaret T. Calbreath, Individually and as Administra¬ 
trix of James B. Calbreath, Deceased, Plaintiff, 


vs. 

Capital Transit Company, Defendant 

Plaintiff’s Pretrial Statement 

Since this action was instituted, James B. Calbreath died 
on April 3, 1955, and his widow, Margaret T. Calbreath, 
qualified as Administratrix April 21, 1955, and in such 
capacity has been substituted as plaintiff in lieu of James 
B. Calbreath. She remains as plaintiff in her own right 
as in the original complaint filed herein May 14,1953. 

The cause of action set forth in Count HI of the amended 
complaint by Margaret T. Calbreath is the same as that 
pleaded in the original complaint in Count II. The cause 
of action pleaded by the administratrix in the amended 
complaint in Count I is the same as in the original Count I, 
to wit, a cause of action for personal injuries sustained by 
Mr. Calbreath which survived by reason of Title 12, Section 
101, of the District of Columbia Code. Because of the re¬ 
strictive provisions in that section, claim for pain and suf¬ 
fering has been eliminated. 

In Count I of the amended complaint more specific alle¬ 
gations are made with reference to nursing services in ac¬ 
cordance with the case of Hudson v. Lazarus, No. 11,870, 
decided by the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit November 24, 1954 (reported in 
the Washington Law Reporter, Volume 83, No. 19, issue of 
May 13, 1955, at page 453). 

The specific act of negligence of defendant causing 
injury and death of James B. Calbreath, who at the time 
was seeking to board the bus as a passenger was in failing 
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under the circumstances then existing to allow him sufficient 
time to board the bus and in abruptly pulling away 
25 from the curb in such a manner that the bus knocked 
him to the street. 


Special Damages : 

Physicians and medicine 

$ 340.00 

Loss of wages, 110 weeks @ $30 

3300.00 

St. Elizabeth’s Hospital 

327.00 

Nursing services for wife—110 weeks at 

$70 per week 

7700.00 

Funeral expenses (Title 16-1201, 

D.C. Code) 

825.00 

Total 

$12492.00 


Stipulations : 

It is desired to stipulate: 

1. That James B. Calbreath died on April 3,1955, at St. 
Elizabeth’s Hospital, where he was admitted on February 
17, 1955. 

2. Hospital records admitted without formal proof of 
authenticity. 

3. Medical bills admitted as reflecting the services ren¬ 
dered Mr. Calbreath and the prices charged therefor, and 
that such prices were the customary and reasonable prices. 
(Counsel will attempt stipulate & initial.) 

4. That plaintiff Margaret T. Calbreath was duly quali¬ 
fied and appointed administratrix of the Estate of James 
B. Calbreath, deceased, on April 21,1955, and is still acting 
in that capacity. 

5. Funeral expenses of James B. Calbreath amounted to 
$825.00. 

Warren E. Miller, 

910 17th Street , N.W., 

Washington, D. C., 
Attorney for Plaintiff. 

Seen: 

Francis L. Casey, Jr., 

Atty for deft. CTCo. 

• •••••• 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 2194-53 

James B. Calbreath and Margaret T. Calbreath, 509 
Quincy Street, N. W., Washington, D. C., Plaintiffs 

v. 

Capital, Transit Company, 36th and M Streets, N. W., 
Washington, D. C., Defendant 

Defendant’s Pretrial Statement 

Defendant admits that it operates buses north-bound on 
18th Street between Hamlin Street and Brentwood Road, 
N.E., in the District of Columbia, and that there is a bus 
stop at this location, but denies that the bus stop is provided 
by the defendant Capital Transit Company. Defendant is 
without information or knowledge sufficient to form a belief 
as to the trust of the allegations as to the happening of the 
accident or as to the allegations of injury and damage. 

Defendant denies that the injuries and damages alleged 
were the result of negligence attributable to it and states 
that the plaintiff James B. Calbreath assumed the risk of 
any injuries sustained. Defendant further contends that 
the injuries and damages allegedly sustained by both plain¬ 
tiffs were the result of the sole or contributory negligence 
of James B. Calbreath and that the complaint fails to state 
a cause of action. 

Stipulations: 

1. Plaintiffs will furnish the defendant within ten days: 

(a) an itemized list of special damages claimed together 
with the factual foundation therefor; (b) a detailed 

15 statement of present subjective complaints and a 
statement of injuries claimed to be still persisting; 

(c) medical reports covering treatment for injuries alleged; 

(d) a list of witnesses known to plaintiffs or to their 
counsel. 
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*• 



2. Plaintiff James B. Calbreath will submit to physical 
examination by a physician or physicians of defendants 
choice prior to trial. 

3. Photographs initialed by counsel may be admitted 
into evidence without formal proof thereof. 

Hogan & Hartson, 

By John P. Arness, 

Attorneys for Defendants, 

810 Colorado Building . 

Washington 5, D. C. 

Consent to stipulations. 

John P. Labofish, 

Attorney for Plaintiff. 


26 Filed September 15,1955. Harry M. Hull, Clerk 



UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

C. A. No. 2194-53 

Margaret T. Calbreath, Individually, and as Administra¬ 
trix, J. B. Calbreath, Deceased, 

vs. 

Capital Transit Company, a Corporation 
Interrogatories 

1. State whether or not there are any company rules in 
regard to looking to see if there are passengers ready to 
board the bus before the bus driver pulls away from a 
stop; and if there are such company rules, state the rule or 
rules. 

2. Referring to question one, if there were such rules, 
state when the rules are given to the drivers. 

3. State the names and addresses of all witnesses men¬ 
tioned in the Complaint together with their places of em¬ 
ployment. This is to include those who were on the scene 
immediately before and immediately after the accident. 
Also indicate those witnesses who are or were employees 
of the defendant, and indicate which of these witnesses was 
the driver of the bus involved in the accident. 
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4. State when and how the defendant first learned of the 
accident as alleged in the Complaint. 

5. State whether or not the defendant or its agents took a 
signed statement from Mr. or Mrs. J. B. Calbreath and if 
so, state who took such statement, where it was taken, when 
it was taken, and in whose possession it now is. 

6. State the names of any of the witnesses of the accident 
who were personally acquainted with the defendant, and 
state for how long the defendant has been personally ac¬ 
quainted with them. 

7. Did the bus operated by the defendant at time of the 
accident have any mechanical defects. 

8. Was a report of this accident filed with the Public 
Utilities Commission and if so state when such report was 

filed. 

27 9. State whether or not the police were called to 

investigate the accident and whether or not there is 
a police report on file. 

10. State whether or not there was any damage to the 
bus involved in the said accident such as denting; and if 
there was, state where the damage was located and state 
whether or not the defendant is in possession of any pictures 
of said damage or denting. 

11. State the number of the bus involved in the said acci¬ 
dent and state what route the bus traveled. 

Warren E. Miller, 

1012 Barr Building, 

Washington 6, D. C ., 

NAtional 8 - 0995 , 
Attorney for Plaintiff. 



28 Filed October 5, 1955. Harry M. Hull, Clerk 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

Civil Action No. 2194-53 

Margaret T. Calbreath, Individually, and as Administra-. 
trix, J. B. Calbreath, Deceased, Plaintiff, 

v. 

Capital Transit Company, a Corporation, Defendant 

Answer to Interrogatories Propounded to Defendant 

1. Yes. “Employees must always keep a careful look¬ 
out for prospective passengers.” 

2. During the first weeks of employment. 

3. No witnesses are mentioned in the complaint. The 
happening of an “accident” and the involvement of one of 
defendant’s employees is presumed in this question. How¬ 
ever, they are denied by the defendant. The persons known 
to have been at or near the scene alleged at or near the time 
alleged are: 

Warren D. Sheridan, 2805 Nicholson Street, Hyatts- 
ville, Maryland. Driver, Capital Transit Company. 

Henry C. Horn, 2911 Kensington Boulevard, Ken¬ 
sington, Maryland. Driver, Capital Transit Company. 

T. A. Somerville, 3500 McKinley Street, N. W., Wash¬ 
ington, D. C. Inspector, Capital Transit Company. 

H. C. Wright, Metropolitan Police Department. 

Roberta H. Thrift, 5811-31st Place, Hyattsville, 
Maryland. Unemployed. 

Nona M. Newsome, 1801 Randolph Street, N. E., 
Washington, D. C. Bureau of Engraving and Printing. 

The operator of the bus known by the defendant to have 
been at or near the scene of the incident as alleged at the 
time alleged is Warren D. Sheridan. 

4. On February 16, 1953 by phone call from the Metro¬ 
politan Police Dept. 

5. No. 
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6. Defendant is without knowledge of what constitutes 
being personally acquainted with a corporation. Its em¬ 
ployees have been identified in the answer to Question 
Number 3. 

7. The bus known by the defendant to have been at or 
near the scene at about the time alleged, had no mechanical 
defects according to the knowledge of the defendant. 

8. A report was filed on February 18,1953. 

9. The defendant did not call the police to investigate and 

knows of no police report on file. 

29 10. The defendant knowns of no damage to the 

bus known by it to have been at or near the scene at 
about the time alleged and has no pictures of this vehicle. 

11. The bus known to the defendant to have been at or 
near the scene at about the time alleged was bus #3501 en- 
route from Ivy City to Wisconsin Avenue and Western 
Avenue. 

John P. Arness. 

District of Columbia, ss : 

I, John P. Arness, being first duly sworn according to 
law, say and depose that I am an Attorney for the Capital 
Transit Company; in that capacity I am familiar with this 
investigatory file and am in a position to make the foregoing 
answers to the interrogatories propounded by plaintiff; 
and that I believe the said answers to be true. 


[seal.] 


John P. Arness. 


Subscribed and sworn to before me this 4th day of Octo¬ 
ber, 1955. 


Carmel M. Motta, 
Notary Public, District of Columbia. 


Certificate of Service 

A copy of the foregoing Answers to Interrogatories mailed 
to Warren E. Miller, Attorney for Plaintiff, 1012 Barr 
Building, this 4th day of October, 1955. 

Hogan & Hartson, 
By John P. Arness. 

• •••••• 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 2194-53 

Margaret Calbreath 


V. 

Capital Transit Company 

Washington, D. C., 
Tuesday, October, 25, 1955. 

This action came on for trial before Judge Alexander 
Holtzoff and a jury at 2:45 p. m. today. 

Appearances: 

For plaintiff: Mr. Warren E. Miller. 

For defendant: Mr. John Sirica. 

2 Proceedings 

• •••••• 

Opening Statement in Behalf of Plaintiff 

Mr. Miller: If Your Honor please and members of the 
jury, in this case we will show that on the evening of Febru¬ 
ary 16 James B. Calbreath, who was employed as branch 
manager of a laundry in the 1600 block of Rhode Island 
Avenue, Northeast, closed his business immediately after 
six o’clock and started home. It was necessary for him to 
take a bus home. The bus ran over on 18th Street, North¬ 
east. 

We will show that Mr. Calbreath proceeded toward the 
bus stop on 18th Street, just above Hamlin Street, North¬ 
east. There is Rhode Island Avenue, and then some short 
streets in there, and Hamlin Street. And about 70 or 75 
feet from Hamlin Street, north, there is a bus stop. And 
as he was going over there, he saw the bus come up, and 
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started to run to catch it; and he ran for about 50 feet and 
then he slowed down and went on up to the bus stop, where 
people were getting on. 

However, before he reached the stop, and while he was 
still on the sidewalk, the bus driver closed the door and 
suddenly drew away from the curb, to the left, very sharply, 
and very fast, as a result of which, due to the negligence of 
the driver, the bus struck Mr. Calbreath, knocked him down, 
on the concrete street; and he struck his head and 

3 shoulder. We will show by medical testimony the 
things that occurred to him then and there. 

He was picked up by two persons who were passing by 
—one lady in an automobile who was behind the bus and 
before whom the bus pulled out sharply and she had to stop 
very quickly to keep from hitting it; and another lady who 
was going to be a passenger on the bus, just as he was. 

We will show that from that time on he was unable to 
work and didn’t work any more. He was a man of 65 years 
of age at that time. We will show that he had a condition 
known as arterial sclerosis, and Parkinson’s disease; but 
he had worked from June 16 of 1952 right on to the 16th of 
February, the day that he was injured, in 1953, as a branch 
manager for this laundry. 

We will show that when he got home his family doctor 
treated him—Doctor Hendrix—and we have statements 
from him. We have the testimony of other physicians that 
he went to, who saw him and observed him. We will show 
that his condition greatly deteriorated. It got so he 
couldn’t even button his clothes or tie his shoes. His wife 
had to take care of him. And he couldn’t go out by himself, 
because of his mental condition. That is, he got lost and 
confused, and his recollection was bad. 

We will show that his condition became so bad that his 
wife, with whom he lived, had to have him committed 

4 to the St. Elizabeths Hospital. He was sent to 
Gallinger Hospital on February 14 of 1955, this year, 

and to St. Elizabeths Hospital three days later, February 
the 17th, where he remained continuously until he died, on 
April the 4th of this year. Suit had been filed prior to his 
death. His administratrix, his wife, was carrying on the 


suit in his behalf, and in her own behalf, as administratrix 
of the estate. 

We will show, from the medical testimony that we will 
produce, that he was unable to work from the time this 
accident occurred until his death. 

We will show that his death was the result of the injuries 
he received when he was struck by this Capital Transit bus. 

When that has been done, and we have shown the damages 
that have accrued, which I will not detail at this time, that 
is, the expenses necessary for her to incur, the funeral 
expenses and so forth, as His Honor will instruct you on 
at the proper time, after the evidence has been introduced, 
we will ask for an appropriate verdict at your hands. 

Mr. Sirica: May we come to the bench, Your Honor? 

The Court: Yes indeed. 

(At the bench.) 

5 On Defendant’s Motion for Directed Verdict 

Mr. Sirica: If Your Honor please, I would like to make a 
motion for directed verdict on the opening statement of 
plaintiff’s counsel. I really don’t feel he has set forth any 
act of negligence. 

The Court: I have some doubt about that myself. 

Mr. Sirica: All he said was the bus started fast and the 
man was on the sidewalk. 

The Court: I am going to have the reporter read that 
part of the opening statement to the Court, because it is very 
important. 

The Reporter (reading): 1 ‘And as he was going over 
there, he saw the bus come up, and started to run to catch it; 
and he ran for about 50 feet and then he slowed down and 
went on up to the bus stop, where people were getting on. 

“ However, before he reached the stop, and while he was 
still on the sidewalk, the bus driver closed the door and 
suddenly drew away from the curb, to the left, very sharply, 
and very fast, as a result of which, due to the negligence of 
the driver, the bus struck Mr. Calbreath, knocked him down, 
on the concrete street; and he struck his head and shoulder.” 

The Court: Mr. Miller, what negligence do you allege? 
Of course, the mere use of the word “negligence” is not 



sufficient to constitute a cause of action. It is sufficient to 
constitute a good pleading, but not to make out a case. 

6 All you alleged is that the bus started, swung away 
from the sidewalk, and hit the plaintiff, as it swung. 

The plaintiff was standing on the sidewalk? 

Mr. Miller: That is right. 

The Court: What is the negligence ? 

Mr. Miller: The negligence was in turning away from 
the curb very sharply, and not having the bus under such 
control but what it struck the plaintiff. 

The Court: You do not claim the plaintiff was standing 
on the street pavement. You claim he was standing on the 
sidewalk. 

Mr. Miller: On the sidewalk. 

The Court: And the bus was proceeding on the pavement. 
You do not claim that the bus climbed onto the sidewalk. 
Mr. Miller: No, Your Honor. 

The Court: Do you claim that it was the overhang of the 
bus that struck the plaintiff? 

Mr. Miller: Yes, Your Honor, when he pulled away 
sharply; that the end of the bus went around and hit him. 

The Court: I do not see any negligence there. Either 
there was no negligence or at best the deceased was guilty 
of contributory negligence, because if you stand on the very 
edge of the sidewalk you might get struck by the over¬ 
hang. 

7 If there was an illegal overhang—for example, if 
a truck has a rod protruding beyond the rear end and 

does not have a red flag—that is negligence. But there is 
no contention here there was any unlawful overhang. I do 
not see that there was any negligence, Mr. Miller. 

This case has a great deal of sympathy. A man was hurt 
—I don’t say a man was killed; he died two and a half years 
later—and we always sympathize with a man who was hurt. 
I want to give you every opportunity, for that reason, to 
make out a case. But I do not see any negligence. 

Mr. Miller: Your Honor, I have witnesses here who saw it. 
The Court: I am assuming you have witnesses who would 
substantiate the story that you told in your opening state¬ 
ment. Otherwise you would not have told the story. Let 
us assume that is proven. Where is the negligence? 
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Mr. Miller: In suddenly and sharply turning away from 
the curb, with the man standing there right by the door 
ready to get on the bus. In shutting the door and operating 
the bus in such a way that it hit him. He was where he had 
a right to be, on the sidewalk. 

The Court: If he was standing close enough to be hit by 
the overhang, he was guilty of contributory negligence. 

Mr. Miller: But it went so fast and so quick. 

The Court: I don’t see that there is any negligence. 

8 I think I shall have to direct a verdict. Are there 
authorities on this point, Mr. Sirica ? 

Mr. Sirica: There are a lot of authorities, I can assure 
Your Honor, on this point. There are authorities, for 
example, when a man stands too close to a streetcar on the 
platform and is hit. 

The Court: Have you any cases in the District of Co¬ 
lumbia? 

Mr. Sirica: I think we might get some. I am sure you 
recall the Howard case—Howard against Capital Transit, 
82 Appeals. Of course, that involved whether or not the 
woman was a passenger, and whether or not the door was 
open. 

The Court: I am going to direct a verdict in favor of the 
defendant. I do not see that I have any alternative, Mr. 
Miller. 

(Counsel having returned to trial tables:) 

The Court: As the Court perceives the facts as stated by 
counsel in his opening statement, the deceased was standing 
on the sidewalk; the bus was on the pavement; the bus 
started up and turned; and apparently the deceased was 
standing so close to the edge of the sidewalk that he was 
struck by the overhang. Naturally a case where someone 
is hurt evokes sympathy. But the Court is unable to see 
that the bus driver was guilty of any negligence. 

9 There is no contention that the bus climbed onto 
the sidewalk. There is no contention that there was 

any illegal overhang on the bus. Apparently the plaintiff 
was standing so close to the edge of the sidewalk that he 
was hit by the overhang as the bus turned. On those facts 






the Court is unable to see any negligence on the part of the 
bus driver. Moreover the Court would also hold, if the 
deceased stood so close to the edge of the sidewalk as to be 
struck by the overhang of a vehicle as it was proceeding on 
the pavement close to the sidewalk and turning, that he was 
guilty of contributory negligence. 

Under the circumstances the Court feels that it has no 
alternative except to direct a verdict in favor of the defend¬ 
ant, and that will be the ruling of the Court. The Court will 
direct a verdict in favor of the defendant. 

• ••••• • 


Reporter’s Certificate 

This record is certified by the undersigned reporter of 
the United States District Court for the District of Columbia 
to be the official transcript of the proceedings indicated. 

Thomas O’Neall. 

• •••••• 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil No. 2194-53 

Margaret T. Calbreath, Individually and as Administratrix 
of James B. Calbreath, Deceased, Plaintiff , 


v. 

Capital Transit Company, Defendant 
Verdict and Judgment 

This cause having come on for hearing on the 25th day 
of October, 1955, before the Court and a jury of good and 
lawful persons of this district, to wit: 
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Miss Anita Hartung 
Mrs. Madaline E. Fritz 
Mrs. Hazel E. Loftin 
Miss Elizabeth L. Garber 
Mrs. Gladys M. Hall 
Miss Elizabeth S. Fraiser 
James H. Shimp 
Woodrow W. Swann 
Mitchell S. Scalawy 
Robert G. Kemp 
Frank B. Turner 
William J. Adams 

who, after having been duly sworn to well and truly try the 
issues between Margaret T. Calbreath, individually, and as 
Administratrix of James B. Calbreath, plaintiff, and Capital 
Transit Company, defendant, and after this cause is heard 
and given to the jury in charge, they upon their oath say 
this 25th day of October, 1955, that they find for the de¬ 
fendant against said plaintiff, by direction of the Court. 

Wherefore, it is adjudged that said plaintiffs take noth¬ 
ing by this action, that said defendant go hence without day, 
be for nothing held and recover of plaintiffs his costs of 
defense. 

Harry M. Hull, 

Clerk , 

By John F. Burke, 

Deputy Clerk. 

By direction of Judge Alexander Holtzoff. 
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31 Filed November 5,1955. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil No. 2194-53 

Margaret T. Calbreath, Individually and as Administratrix 
of James B. Calbreath, Deceased, Plaintiff, 

v. 

Capital Transit Company, Defendant 

Motion to Vacate Verdict and Judgment and Grant a 

New Trial 

Comes now plaintiff in the above-entitled cause by counsel 
and pursuant to Rule 59 of the Rules of Civil Procedure 
respectfully moves the Court to vacate verdict and judg¬ 
ment entered herein on October 25, 1955, and to grant 
plaintiff a new trial upon the issues presented by the 
pleadings in this case. 

For reason therefor plaintiff respectfully shows to the 
Court that the action of the Court in directing a verdict in 
favor of defendant upon conclusion of the opening state¬ 
ment of plaintiff’s counsel was erroneous as a matter of 
law in that the opening statement did set out a cause of 
action entitling plaintiff to have her case heard by the jury. 

Warren E. Miller, 

910 17th Street, N. W., 

Washington, D. C., 
Counsel for Plaintiff. 

I hereby certify that I served a copy of this motion and 
annexed points and authorities by mailing a copy thereof 
to Hogan & Hartson, attorneys for defendant, Colorado 
Building, Washington, D. C., postage prepaid, this 4th 
day of November, 1955. 

Warren E. Miller, 
Counsel for Plaintiff . 
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32 Filed November 18,1955. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil No. 2194-53 

Margaret T. Cat-breath, Individually and as Administratrix 
of James B. Calbreath, Deceased, Plaintiff, 


v. 

Capital Transit Company, Defendant 

Order Overruling Motion for New Trial 

Upon the coming on for hearing of the motion filed herein 
by plaintiff, to vacate verdict and judgment and, for a new 
trial, it is this 18th day of November, 1955, ordered that 
said motion be, and the same is hereby overruled. 

Harry M. Hull, 

Clerk, 

By John F. Burke, 

Deputy Clerk. 

By direction of Alexander Holtzoff, Judge. 



33 Filed November 22,1955. Harry M. Hull, Clerk 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil No. 2194-53 

Margaret T. Calbreath, Individually and as Administratrix 
of James B. Calbreath, Deceased, Plaintiff, 


v. 

Capital Transit Company, Defendant 
Notice of Appeal 

Notice is hereby given this 23rd day of November, 1955, 
that Margaret T. Calbreath, individually and as administra¬ 
trix of James B. Calbreath, deceased, hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 25th 
day of October, 1955, in favor of said Defendant, Capital 
Transit Company, against said Plaintiff, Margaret T. Cal¬ 
breath, individually and as administratrix of James B. 
Calbreath, deceased; and from the Order entered on the 
18th day of November, 1955, overruling and denying said 
plaintiff’s motion to vacate verdict (theretofore instructed 
by the Court), and judgment for defendant entered thereon; 
and to grant a new trial, which motion was filed on the 5th 
day of November, 1955. 


Warren E. Miller, 

Attorney for Plaintiff, 

910 17th Street, N. W., 
Washington, D. 


Attorney for Defendant, 

John Sirica, 

Hogan and Hartson, 
Colorado Building, 

Washington 5, D. C. 
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STATEMENT OF QUESTION PRESENTED 

Did appellant’s opening statement state a cause of action 
for negligence when it alleged only that deceased was ap¬ 
proaching the bus stop when the bus doors closed and the 
bus, “suddenly drew away from the curb, to the left, very 
sharply, and very fast, as a result of which, due to the 
negligence of the driver, the bus struck appellant’s de¬ 
cedent”? 
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IN THE 


United States Court ot Appeals 

For the District of Columbia Circuit 


No. 13,041 


Margaret T. Calbreath, Individually and as Administratrix 
of James B. Calbreath, Deceased, Appellant 

v. 

Capital Transit Company, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This action was filed by James B. Calbreath in the United 
States District Court for the District of Columbia on May 
14,1953, to recover damages for personal injuries received 
on February 16, 1953. On May 17, 1955, the appellant was 
substituted as party plaintiff as administratrix of the es¬ 
tate of James B. Calbreath, who died intestate on April 3, 
1955. (Appellant’s App. 1). 


Appellant’s amended complaint alleges that deceased 
had arrived at a bus stop for the purpose of boarding one 
of appellee’s buses and described his accident as follows: 

“While said intestate was in the act of attempting to 
board said bus, the driver thereof moved the bus in 
such a manner that it struck plaintiff’s intestate and 
knocked him down upon the street, inflicting serious 
injuries upon him.” (Appellant’s App. 3). 

At the Pretrial Proceedings below the appellant pur¬ 
ported to make the requisite specification of negligence in 
these terms: 

“the specific act of negligence of defendant causing 
injury and death of James B. Calbreath, who at the 
time was seeking to board the bus as a passenger, was 
in f a iling under the circumstances then existing to al¬ 
low him sufficient time to board the bus and in abruptly 
pulling away from the curb in such a manner that the 
bus knocked him to the street.” (Appellant’s App. 
8, 9). 

When this case came on for trial below, the appellant 
made an opening statement in which the background of 
the accident out of which the complaint arose was ex¬ 
plained. It was said that the deceased closed his business 
for the day at six o’clock on February 16,1953, and under¬ 
took his journey home. He was proceeding toward his in¬ 
tended bus stop when he saw the bus arrive there. He 
then ran toward the bus for about 50 feet and then slowed 
down. (Appellant’s App. 15, 16). 

“However, before he reached the stop, and while he 
was still on the sidewalk, the bus driver closed the door 
and suddenly drew away from the curb, to the left, 
very sharply, and very fast, as a result of which, due 
to the negligence of the driver, the bus struck Mr. 
Calbreath, knocked him down, on the concrete street; 
and he struck his head and shoulder.” (Appellant’s 
App. 16). 
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At this posture appellee’s counsel obtained leave to ap¬ 
proach the bench where he made a motion for a directed 
verdict on appellant’s failure to state a cause of action for 
negligence. (Appellant’s App. 17). The Trial Court im¬ 
mediately expressed doubt as to the sufficiency of the open¬ 
ing statement and after having the crucial portion of the 
statement reread, he repeatedly invited appellant’s coun¬ 
sel to offer an allegation of negligence against appellee to 
support his cause. (Appellant’s App. 17, 18, 19). 

During the subsequent hearing on the motion of appellee 
for a directed verdict on the opening statement, it was 
admitted by appellant that the bus had not climbed the 
curb and that deceased had been struck when “the end 
of the bus went around and hit him.” (Appellant’s App. 
18). Appellant met the Court’s repeated invitations to 
state an act or acts of negligence, upon which his case could 
be predicated, with reiterated assertions that the bus pulled 
away from the curb, on which deceased was proceeding, 
“suddenly and sharply” and without “having the bus un¬ 
der such control but what it struck the plaintiff” and that 
appellee was negligent “in shutting the door and operat¬ 
ing the bus in such a way that it hit him.” (Appellant’s 
App. 18,19). 

The Trial Court recited the essence of appellant’s posi¬ 
tion as follows: 

“The Court: Mr. Miller, what negligence do you al¬ 
lege? Of course, the mere use of the word ‘negligence’ 
is not sufficient to constitute a cause of action. It is 
sufficient to constitute a good pleading, but not to make 
out a case. All you alleged is that the bus started, 
swung away from the sidewalk, and hit the plaintiff, 
as it swung.” (Appellant’s App. 17, 18). 

After affording appellant’s counsel ample opportunity 
to augment his offer of proof after notice of the Court’s 
doubt as to the sufficiency of his opening statement, the 
Court directed a verdict for the appellee on the grounds 









that the appellant failed to offer proof of the bns driver’s 
negligence that could support a verdict and that the open¬ 
ing statement conclusively revealed the contributory neg¬ 
ligence of the deceased. (Appellant’s App. 19, 20). 

SUMMARY OF ARGUMENT 

L 

Appellant is not entitled to prevail on this appeal solely 
because the inadequacy of her case was patent at an early 
posture. The procedure of directing a verdict at the close 
of the plaintiff’s opening statement in a proper case has 
been consistently approved by this and other Federal 
Courts. This appeal, then, is exclusively concerned with the 
propriety of the application of the procedure in this case 
and it is not concerned, as appellant would divert it, with 
the propriety of the direction of verdicts on opening state¬ 
ment, per se. 

In order to prevail appellant must demonstrate the sub¬ 
stantive sufficiency of her statement when accorded every 
favorable inference. Failing in this, she should not success¬ 
fully seek reversal on the argument that irrespective of this 
failure, the judgment against her is erroneous because of 
the repugnance of the Trial Court’s procedure to due 
process as she conceives it. 

n. 

The record herein reveals that appellant failed to offer 
an explanation of the accident from which it could fairly 
be inferred that deceased’s injuries were attributable to 
negligence on the part of the bus driver. That the deceased 
was struck as he was proceeding on a sidewalk toward a 
bus stop, by the rear of a bus that was suddenly and quick¬ 
ly pulling away from the curb by that sidewalk, cannot 
at this time be disputed. But, these facts are capable of no 
inference as to the cause of the occurrence. From appel¬ 
lant’s offer of proof there appears to be no explanation 


of this mishap. Nothing is said as to the operation of the 
bus to distinguish its movement from the conventional 
course of an urban bus moving away from a curbside bus 
stop. 

It was incumbent upon the appellant to state proposed 
proof that this accident could have been avoided by the 
exercise of reasonable care on the part of the bus driver. 
In the absence of such proof the cause of deceased’s in¬ 
juries are unexplained and could be ascribed to one cause 
or another only through conjecture. 

m. 

While nothing appears in the record to support appel¬ 
lant’s current contention that the rear of the bus invaded 
the area over the sidewalk as the bus turned away from 
the curb, it is an obvious physical fact that the rear of the 
bus would swing out beyond the rear wheels, in the op¬ 
posite direction from the turn of the front of the bus, as it 
pulled from the curb and turned into its lane of traffic. 

It is well settled that the deceased, as an adult, was 
charged with knowledge of this obvious physical fact and 
that there was no duty in this situation for the bus driver 
to anticipate that the deceased would ignore the clear dan¬ 
ger of stepping within the arc of this swing. 

Deceased, who was fully aware of the presence of the 
bus, was clearly negligent in stepping within the arc of the 
overswing of the rear of the bus as he walked or ran to¬ 
ward the bus stop. 

IV. 

Appellant’s brief refers to a rule of the appellee that re¬ 
quires employees to ‘‘always keep a careful lookout for 
prospective passengers.” It is not clear that appellant 
seeks to attribute any significance to the existence of this 
rule in the instant appeal. 
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Since her opening statement made no reference to the 
rule, it can be of little assistance in measuring the adequacy 
of that statement. Appellant did not as much as refer to 
the subject matter of the rule. She did not otfer to prove 
that deceased was visible to the driver, or if visible that he 
had moved to a position where his impending peril should 
have been appreciated. From all that appears, appellant 
is not possessed of any evidence bearing on the driver’s 
lookout. 

More fundamentally, it must be observed that she can 
recover for a breach of a legal duty alone. It does not 
appear that the rule in question is any more than a restate¬ 
ment of the duty imposed by law, but if it were apart from 
the legal duty, it hardly could alter the duty imposed by 
law. 

Having failed to state a legally cognizable action in 
negligence, appellant may not prevail by offering to prove 
the violation of a private regulation of the appellee. 

ARGUMENT 

L 

THE DIRECTION OF A VERDICT ON PLAINTIFF'S OPENING 
STATEMENT IN A PROPER CASE IS NOT ONLY NOT 
OBJECTIONABLE, BUT IS A COMMENDABLE PROCEDURE 

The substantive insufficiency of appellant’s case is vir¬ 
tually conceded by her brief’s nearly exclusive concern for 
the full recognition of the perquisites for the direction of 
a verdict on opening statement. Upon review of her open¬ 
ing statement and the consequent appreciation of the 
meager proof available to her, she appears well justified 
in her insistance that she be accorded the maximum favor 
that may be derived from the vituperation that served as 
her opening statement in the absence of a cogent explana¬ 
tion of deceased’s accident. 

However well founded is her support for the proposi¬ 
tion that she is entitled to every favorable inference from 
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her opening statement, she should prevail only upon a 
demonstration of the substantive sufficiency of this state¬ 
ment. 

Having failed so to do, the Trial Court’s disposal of her 
action was not only in order, but was well calculated to 
serve the ends of the administration of justice. 

The record is not susceptible of an interpretation con¬ 
sistent with appellant’s contention that any shortcoming 
in her opening statement was due only to a failure to state 
all of the proof available. Her able counsel was on notice of 
the dire necessity of resolving the Trial Court’s expressed 
doubts, in his favor. If he was possessed of proof of acts of 
negligence on the part of the bus driver, that inflicted de¬ 
ceased’s injuries, he had ample opportunity to state them 
in response to the several requests by the Court that he 
do so. (Appellant’s App. 17, 18, 19). 

In view of appellant’s inability to state a cause of action, 
the Trial Court’s disposition of the case was warranted 
and constituted a valid exercise of its authority. Oscanyan 
v. Winchester Arms Co., 103 U.S. 261 (1881); Best v. Dis¬ 
trict of Columbia, 291 U.S. 411 (1934); Boland v. Love, 95 
U.S. App. D.C. 337 (1955). 

“The exercise of this power in a proper case is not 
only not objectionable, but is convenient in saving 
time and expense by shortening trials.” Best v. Dis¬ 
trict of Columbia, supra; Boland v. Love, supra. 

XL 

APPELLANT'S PROMISED PROOF WOULD HAVE LEFT THE 
CAUSE OF DECEASED'S INJURIES TO SPECULATION 

If Appellant had proved, as promised, that deceased was 
struck by the rear of appellee’s bus, which was on the high¬ 
way, pulling sharply and suddenly from a bus stop, as he 
was proceeding on the sidewalk toward the stop at which 
the bus had been accommodating passengers, (Appellant’s 
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App. 15, 16, 17,18, 19), her case would have failed to sup¬ 
port a verdict in her favor. 

In addition to the facts outlined above, it was also ad¬ 
mitted that deceased was aware of the presence of the bus 
and of the fact that the bus would leave this bus stop as 
he intended to ride this bus on his journey home. (Appel¬ 
lant’s App. 15, 16). 

It was alleged that “the end of the bus w*ent around and 
hit him.” (Appellant’s App. 18) and indeed it is obvious 
that as the bus turned out into the highway, only that part 
of the bus that was behind the rear wheels could swung 
tow-ard the curb as the bus pivoted on the rear wheels. 
From the facts alleged, it can be inferred only that de¬ 
ceased w*as behind the rear wdieels of the bus, on the side¬ 
walk, and proceeding toward the bus stop when he was 
struck. 

From these facts the movements of both the bus and the 
deceased are in accord wuth conventionial experience in 
the vicinity of thousands of bus stops every day. Nothing 
was suggested by the appellant during the trial to explain 
why these circumstances resulted in the accident out of 
which this cause arose. 

Nothing appears in the record to infer that the bus driver 
was negligent in responding to the requirements of safe 
and efficient operation of the bus in city traffic by moving 
with the quickness permitted, by his stopped heavy ve¬ 
hicle, back into the current of rush hour traffic. Appellant 
complains that the bus turned suddenly after closing its 
doors without suggesting any reason that should have 
presented itself to the bus driver for doing otherwise in 
this instance. Appellant’s counsel may have been justified 
in so characterizing the bus’s movement, but it hardly will 
support his cause. If “sudden” is to be defined as 
“abrupt”, as apparently intended by appellant, it can be 
employed to describe all initiations of movement from a 
stopped position, for there are no gradations between lack 
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of movement and movement. If “sudden 77 is to be defined 
more strictly as “unexpected 77 or “a surprise 77 , its deno¬ 
tation extends no further than the subjective experience of 
the deceased. 

Appellant 7 s opening statement and remarks at the bench 
did not allege that the accident occurred because the bus 
invaded the sidewalk area. While deceased was proceed¬ 
ing on the sidewalk and the bus was moving on the high¬ 
way, both deceased and the bus were capable of extending 
over the area on which the other was moving. For all that 
appears, the impact may have occurred over the highway, 
over the curbline or over the sidewalk. The record being 
equivocal on this score, no inference may be drawn there¬ 
from to support any hypothesis. Ewing v. Goode, (C.C., 
S.D., Ohio, 1897); 78 Fed. 442; Brown v. Capital Transit 
Co., 75 U.S. App. D.C. 337, 127 F. 2d 329 (1942). 

Appellant's statement presented no explanation of the 
accident that could support a recovery. This accident as de¬ 
scribed could have been the result of any one or more of 
several competent causes, only some of which could be 
ascribed to the fault of the bus driver. Since appellant 
failed to offer proof of appellee's negligence, the jury could 
not have been permitted to speculate that the accident was 
the result of appellee's negligence. Brown v. Capital Tran¬ 
sit Co., supra; Reece v. Capitol Transit Co., U.S. App. D.C. 
decided March 1, 1956; Kiefer v. Capital Transit Co., 94 
U.S. D.C. 95, 214 F. 2d 241 (1954); Washington M & A Mo¬ 
tor Lines v. Maske, 89 U.S. App. D.C. 36, 190 F. 2d 621 
(1951), cert, denied 342 U.S. 834 (1951). 


APPELLEE'S BUS DRIVER WAS UNDER NO DUTY TO ANTIC¬ 
IPATE THAT DECEASED WOULD STEP WI T HIN THE ARC 
OF THE SWING OF THE BUS AS IT T URNED 

It has been consistently held that adults are charged 
with knowledge of the obvious physical fact that the rear 
end of a vehicle will overswing the rear wheels as the ve¬ 
hicle turns. On this premise, it has been repeatedly said 
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that the operator of a turning vehicle is under no duty to 
warn adults of the peril that would result from stepping 
into or remaining within the arc of this overswing. This 
principle has been most frequently applied in the case of 
vehicles confined to rails where the overswing, while an 
obvious physical fact, is less familiar and usually longer 
than in the case of the more common vehicles such as auto¬ 
mobiles, trucks and buses that are not confined to rails. 

A typical example of these authorities is Wheeler v. Des 
Moines City R. Co., 205 Iowa 439, 215 N.W. 950 (1927) 
where the court reversed a judgment for the plaintiff, who 
had been struck by the overswing of a turning streetcar. 

“The overswing of such a car in making such a turn 
is a necessary and obvious physical fact. It was spoken 
of as an * obvious fact’ in Many an v. Des Moines City 
R. Co., 200 Iowa 597, 605, 41 A.C.R. 368, 203 N.W. 709. 
Other users of the street are chargeable with notice of 
it. * * * A streetcar company is under no duty to keep 
a lookout to prevent a collision on account of the 
overswing or to give notice or warning of danger 
therefrom, at least until the company’s employees 
have actual knowledge of impending peril.” 

The authorities approving this well-reasoned rule are 
too numerous to cite in this brief. Representative of 
these judicial expressions are the following cases from a 
cross-section of jurisdictions that have recognized this 
principle through the last several decades, spanning the 
era of self-power vehicles on the streets of American com¬ 
munities: Dallas Ry. & Terminal Co. v. Farnsworth, Tex. 
Civ. App. 221 SW 2d 981 (1949); Steinberg v. Mikoaukee 
Electric Ry. & Light Co., 22 Wis. 37, 266 NW 793 (1936); 
French v. Princeton Power Co., 95 W. Va. 707,122 S.E. 171 
(1924); Miller v. Public Service Cory., 86 N.J.C. 631, 92 
Atl. 343 (1914); Gannmcay v. Puget Sound Traction Light 
& P. Co., 77 Wash. 655, 138 Pac. 267 (1914); Hayden v. 
Fair Haven & W. R. Co., 76 Conn. 355, 56 Atl. 613 (1904); 
Suse v. Metropolitan Street R. Co., 80 App. Div. 24,80 N.Y. 
Supp. 513 (1903). 
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• The application of this principle is, of course, usually 
limited to cases, similar to the instant case, where the in¬ 
jured party was aware of the presence or approach of the 
vehicle and was responsible for his own presence within 
the arc of the overswing. Where the injured person is in- 
culpably unaware of the vehicle or is not responsible for 
his presence within the arc of the overswing, while the ve¬ 
hicle operator has knowledge of the peril, the rule is, by 
virtue of its rational, inapplicable. 

In French v. Princeton Power Co,, supra, the court af¬ 
firmed the judgment notwithstanding the verdict that had 
been entered below in a suit by a female plaintiff, who had 
been struck by the overswing of a streetcar as she was 
walking on a sidewalk. That court said: 

“Upon sound reason as well as authority, the general 
rule established by the decisions is that a street railway 
company is bound to use only a reasonable degree of 
care to keep pedestrians from being struck and injured 
by its cars at curves, and when the cars swing beyond 
the track and overlap the street to a greater extent than 
the front, the motorman may rightfully assume that an 
adult person standing or walking near the track, and 
who has seen or by the use of his senses should see the 
approach of the car, and of the existence of the curve, 
will draw back far enough to avoid being struck by the 
rear end as it swings around the curve in the usual 
and expected manner, and that no legal duty is imposed 
on the motorman to warn against the possible danger 
of collision with the rear end of the car because of 
the swing if he remains in the same position. 25 RCL 
p. 1245, para. 108, and cases cited.” 

i 

The French case, supra, expressly distinguishes cases of 
“peculiar facts and circumstances,” where the injured 
party was inculpably unaware of the vehicle and innocently 
came within the arc of its overswing while the vehicle oper¬ 
ator was aware of the pending peril. The French case cited 
the leading and most illustrative example of this situation 
Bryant v. Boston Elevated Ry. Co., 212 Mass. 62,98 NE 587 
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(1?*2), where a streetcar and a wagon approached a pedes¬ 
trian from behind. The vehicles entered a curve, abreast 
of each other, with little space between them. The over¬ 
swing of the turning streetcar threw the wagon against 
the plaintiff on the sidewalk. The Court in the Bryant case 
held that the plaintiff, who was unable to observe the ap¬ 
proach of the vehicles and had not placed herself in obvi¬ 
ous danger, had a cause for jury consideration against the 
street car company, whose operator was in a position to 
observe her peril and her obliviousness to it. However, it 
was also held, pursuant to the general rule, that a cause 
had been set forth against the wagon owner for negligence, 
for he had been aware of the streetcar and voluntarily 
drove his wagon within the arc of the overswing. 

Other courts have been presented with cases of extenuat¬ 
ing circumstances, unlike appellant’s case, and have 
reached conclusions similar to the just result of the Bryant 
case. In Gagnon v. Rhode Island Co., 40 R.L 473, 101 Atl. 
104 (1917), the plaintiff was walking ahead of an approach¬ 
ing streetcar and was unknowing of this fact, “when the 
danger to the plaintiff must have been apparent to the ser¬ 
vants of the defendant.” In Fritch v. Pittsburgh Rys. Co., 
239 Pa. 6, 86 Atl. 526 (1913), the striking streetcar also 
came from behind the plaintiff and made its turn out of 
her vision. In the recent case of Dallas Ry. & Terminal Co. 
v. Farnsworth (Tex. Civ. App., 1949) 221 S.W. 2d 981, 
judgment for the plaintiff was affirmed where it appeared 
that she had been struck by the overswing of a streetcar 
immediately after she had alighted therefrom and before 
she could take even one step to proceed beyond the arc 
of its overswing. The court in the Farnsworth case recog¬ 
nized the general rule and did not apply it only because 
of the unmistakable impossibility of the plaintiff discharg¬ 
ing her obligation to avoid the obvious physical fact of 
the overswing. The Farnsworth opinion refers to and ap¬ 
proves of the expression of the general rule in El Paso 


Electric Co. v. Ludlow (Tex. Civ. App., 1927), 291 S.W. 2d 
619. 

“The court adhearing to a well established rule, held 
that in view of the well known fact that in rounding a 
curve the rear end of a streetcar will swing beyond 
the track and overlap the street to a greater extent 
than the front, the motorman may rightfully assume 
that an adult person standing near the track, who is 
apparently able to see, hear, and move, and having 
notice of the approach of a streetcar and of the exist¬ 
ence of the curve, will draw back far enough to avoid 
being struck by the car as it swings around the curve 
in the usual and expected manner, and therefore no 
legal duty is imposed upon the motorman to warn such 
person against the possibility of a collision with the 
rear, because of the swing, if he remains in the same 
position.” 

The presence of the bus was known to the deceased in 
the instant case and he was charged with knowledge that 
the rear of the bus would swing toward the curb as the 
bus turned away from the curb. There was therefore no 
duty on the bus driver’s part to anticipate deceased’s con¬ 
tributory negligence in walking so close to the rear of the 
bus that he would be struck by it as the bus moved on from 
the stop. 

The absence of contradictory authority applicable to the 
instant case is best demonstrated by an examination of the 
cases that appellant has cited in her brief. 

Burr v. Virginia Ry. & Power Co., 151 Va. 934,145 S.E. 
833 (1928), arose from an accident in a store building that 
had been converted by the defendant into a terminal at 
the end of one of its interurban streetcar lines. The de¬ 
ceased had been crushed by a starting streetcar, as it 
rounded a curve in the make-shift terminal, and a wall of 
the terminal that was two and a half inches from the over¬ 
swing. The case was first reported at 145 Va. 338,133 S.E. 
776 (1926), where a verdict for the plaintiff was reversed 
and the court stated the general rule: 
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“Because of the curve in the track and the necessary 
swing of a car as it entered the street, the narrow 
space between a moving car and the wall became ob¬ 
viously dangerous to one standing there.’’ 

On a retrial of the case under the opinion in the first 
appeal, evidence was admitted tending to prove that be¬ 
cause of the design of the terminal the deceased, who had 
never been in the terminal before, was unable to observe 
the curve and was in effect trapped when the car started. 
The Court explained on the second appeal that a cause had 
been stated for negligent construction of the terminal. 

“It may be said that the negligence of the defendant in 
this case has its origin in its undertaking to operate its 
interurban cars in and out of a building which was not 
intended or suitable for the purpose.” Burr v. Virginia 
Ry. & Power Co., 151 Va. 934,145, S.E. 833,838, (1928). 

Appellant’s strained effort to employ the case of Griffin 
v. Missouri Power & Light Co. (Kan. City App., 1936), 
99 S.W. 2d 474, is fruitless. Her recital of the facts of that 
case is inaccurate and the severally edited quote therefrom 
is pregnant with a potential to distort this obscure au¬ 
thority. 

The Griffin case arose from these simple facts: the plain¬ 
tiff was standing near a curb waiting for a bus when one 
of defendant’s buses came down the highway in the usual 
manner with no apparent intention to pull into the bus stop. 
Without warning it suddenly swerved toward the curb 
and hit plaintiff on one of its headlights. The opinion de¬ 
tails the evidence supporting the conclusion that plaintiff 
had no reason to anticipate that this bus would not continue 
straight ahead without pulling to the curb, as it evidenced 
only the contrary intention and as a matter of fact did not 
stop at the bus stop that plaintiff had been standing near. 

The Griffin case is much like Great Falls & Old Dominion 
Ry. Co. v. Hammerly, 40 App. D.C. 196 (1913) and Cincin¬ 
nati, Newport and Covington Ry. Co., Inc. v. Hermeberry, 
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(Ky. App., 1953), 253 S.W. 2d 7; both of which are relied 
upon by appellant. In none of these cases is the duty of 
the operator of a turning vehicle, to anticipate injury from 
the overswing of the rear of the vehicle, involved. Each of 
these cases involves only the negligence of an operator, 
who drove toward a prospective passenger and at the time 
of reaching the passenger operated his vehicle in a totally 
unforeseeable manner, so as to inflict injury on the pro¬ 
spective passenger. 

Finally, the case of Philadelphia Rapid Transit Co. v. 
Alcorn, 266 Fed. 50 (3d Cir., 1920); cited by appellant, is 
wholly apart in principle from the instant case. There the 
plaintiff, who was so close to the streetcar that her dress 
touched its steps, was about to board a streetcar when the 
operator without looking toward her, drove the car for¬ 
ward so that her left arm, which was upraised signalling 
to him through the glass doors, was struck by the body 
of the streetcar or its projecting handrail. 

IV. 

THE PRIVATE RULE OF THE APPELLEE MENTIONED IN AP¬ 
PELLANT'S BRIEF DOES NOT INFLUENCE THE SUBSTAN¬ 
TIVE SUFFICIENCY OF APPELLANT'S OPENING STATEMENT 

In her brief appellant sets forth and refers to a rule of 
appellee that requires its employees “to always keep a 
careful lookout for prospective passengers. ,, It is not clear 
from her brief that this reference has any particular role 
in appellant’s argument on appeal and none suggests itself. 

Appellant did not charge appellee with a violation of this 
rule in her opening statement nor did she promise to prove 
this rule. She did not as much as challenge the driver’s 
due care with reference to the subject matter of the rule, 
his lookout. 

Even had appellant promised proof of the rule, it does 
not appear that this would have affected the substantive 
sufficiency of her statement as such a rule can neither in- 
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crease nor decrease the duty owed by appellee. Even if it 
could alter the legal duty, it does not appear that this rule 
would do so, as it is merely a restatement of the duty im¬ 
posed by law. 

The appellant could recover below on a proved violation 
of a legal duty, and on no other basis. The law of this ju¬ 
risdiction has set the standard of care required of the ap¬ 
pellee carrier and this carrier is not empowered to alter 
or enhance that standard by enacting private rules. To 
prevail in this action, it was encumbent on the appellant to 
prove that the operation of the bus fell below the standard 
required by law. It is obviously insufficient for her to prove 
that while appellee met the legal standard of conduct, its 
conduct failed to meet the standard it has set for itself. 

In the leading opinion of Fonda v. St. Paul City Ry. Co., 
71 Minn. 438, 74 NW 166 (1898), it was held in a case aris¬ 
ing from a streetcar-pedestrian collision that the private 
rules of the defendant carrier were inadmissible unlike 
statutes and ordinances designed for the protection of the 
public, a violation of wdiich is negligence in law or per se. 

“But a person cannot, by the adoption of private rules, 
fix the standard of his duty to others that is fixed by 
law, either statutory or common. Such rules may re¬ 
quire more, or they may require less, than the law re¬ 
quires; and whether a certain course of conduct is 
negligent, or the exercise of reasonable care, must be 
determined by the standard fixed by law, without re¬ 
gard to any private rules of the party.” 

If the enactment of this rule could subject appellee to 
liability for acts that could be performed with impunity in 
the absence of the rule, then justice would be in the un¬ 
seemly position of holding one carrier to one standard and 
other carriers to a different standard by reason of their 
failure to enact such a rule for their employees. As the 
court said in Chicago, B & Q R. Co. v. Lampman, 18 Wyo. 
106, 195 Pac. 533 (1909): 
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“One carrier may adopt one rule, and another carrier 
may adopt another; and, if such rules are to be treated 
as admissions that due care requires their observance, 
then we would have as many different measures of lia¬ 
bility as there are different rules, while the law has 
but one requirement for all, and that is the exercise 
of that degree of care which it imposes on all carriers 
of passengers.” 

Inherent in the imposition, by a court, of a standard of 
care required by a private rule, that exceeds the care re¬ 
quired by law, is a penalization of the conscientious carrier, 
who demands greater diligence in the protection of the pub¬ 
lic than is exacted by the law. So to do would put a pre¬ 
mium on lax discipline in the interest of safety and militate 
against the public good. Long acre v. Yonkers R. Co., 236 
N.Y. 119, 140 NE 215 (1923), and Taddes v. Tilton, 248 
App. Div. 290, 289 NY Supp. 427 (1936). 

In the recent case of Wardwell v. Crescent Motors, Inc., 
Ala. , 69 So. 2d 414 (1953), a bus company rule, 
unlike the law of the state, required buses to pull out to 
the right shoulder of the road when discharging pas¬ 
sengers. A verdict for the plaintiff, who was struck by an 
automobile while alighting from a bus on the roadway, was 
reversed on the error of admitting the company rule in evi¬ 
dence. 

In Illinois Central Railroad Co. v. Downs, 122 Ill. App. 
545 (1905), a verdict for the plaintiff, who was injured 
when a train engineer violated a company rule while she 
was alighting, was reversed by reason of the admission of 
the rule. 

“The trial court admitted in evidence the rules of ap¬ 
pellant in prescribing the duties and powers of its 
servants and employees. This was error * * • they were 
clearly inadmissible. C.R.I. <& P. Ry. Co. v. Downey, 
96 App. 398; L.S. & M.S.RR. Co. v. Brown , 123 IU. 
179.” 
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In Hof man v. Cedar Rapids M. C. Ry. Co., 157 Iowa 655, 
139 N.W. 165 (1912), the Iowa court held the defendants 
company rules were inadmissible in a suit by a plaintiff, 
who was injured in boarding a streetcar, citing, “Hart v. 
Cedar Rapids & Marion City R. Co., 109 Iowa 631, 80 
N.W. 662; Alabama G.S.R. Co. v. Clark, 136 Ala. 450, 34 
So. 917, Isackson v. Duluth Street R. Co., 75 Minn. 27, 77 
N.W. 433; and O’Keefe v. Eight Ave. R. Co., 33 App. Div. 
324, 53 N.Y. Supp. 940.” 

The Court of Appeals of Kentucky reasoned in Louis¬ 
ville Ry. Co. v. Gaugh, 133 Ky. 467, 188 S.W. 276 (1909); 
that: 

“If the rules adopted by the company imposed a less 
degree of care upon employees than the law exacted 
the company could not shield itself from liability upon 
the ground that the rules it established were being 
obeyed when the accident complained of occurred; and 
so, if the rules of the company imposed a higher degree 
of care than the law demanded, the measure of the 
company’s responsibility would be tested, not by the 
rules, but by the law.” 

This expression has been consistently followed: Louis¬ 
ville & N.R. Co. v. Stidham’s Admx., 187 Ky. 139, 218, S.W. 
460 (1920); Louisville & N.R. Co. v. Dyer, 152 Ky. 264,153 
S.W. 194 (1913); Southern Railway Co. v. Stewart, 141 
Ky. 270, 132 S.W. 435 (1910). To the same effect, see Vir¬ 
ginia Ry. & Power Co. v. Godsey, 117 Va. 167, 83 S.E. 1072 
(1915). 

Private rules may obviously be offered on a different 
and more persuasive ground where an injured person placed 
himself in a position of peril in reliance on a company rule, 
the violation of which resulted in his injury. This is the 
character of the only authority offered in appellant’s brief. 
In Tennant, Admx. v. Peoria & Pekvn Union Ry. Co., 321 
U.S. 29 (1944), a railroad yard switchman was, “entitled 
to rely on” the warning prescribed by a company rule, re- 
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quiring the ringing of a bell when an engine is about to 
move, when he placed himself on the tracks near an engine 
in the course of his work. 

Appellant did not charge a violation of this company 
rule in her opening statement. She may not employ it ab- 
initio to make out her case. Even had she promised proof 
of the rule and its violation by the driver, her failure to 
offer proof of a breach of a legal duty would have war¬ 
ranted disposition of her case on her counsel's opening 
statement. 


CONCLUSION 

The appellant, as plaintiff below, failed to state a cause 
of action in her opening statement against the appellee, as 
defendant below, the District Court therefore properly di¬ 
rected a verdict in favor of the appellee at that posture 
of the case. 

Respectfully submitted: 

John J. Sirica 
Francis L. Casey, Jr. 

Attorneys for Appellee 
810 Colorado Building 
Washington 5, D. C. 



